


THE JOURNAL OF 


COLLEGE AND 
UNIVERSITY 
LAW 


ARTICLES 


The Law of Higher Education and the Courts: 1993 in Review 
John H. Robinson 
Mary Elizabeth Huber 


Not All Minority Scholarships are Created Equal, Part II: 
How to Develop a Record That Passes Constitutional Scrutiny 
Andrew H. Baida 


Scaling the Ivory Tower: State Public Records Laws and 
University Presidential Searches 





Charles N. Davis 


ESSAY 
Student Religious Organizations and University Policies 
Against Discrimination on the Basis of Sexual Orientation: 
Implications of the Religious Freedom Restoration Act 
Stephen M. Bainbridge 


STUDENT CASE COMMENT 


Smith v. Regents of the University of California: The 
Marketplace is Closed 


William Walsh 


STUDENT NOTE 


The Constitutionality of Racially Restrictive Organizations 
within the University Setting 


Wendy Hernandez 





PUBLISHED BY THE NATIONAL 
ASSOCIATION OF COLLEGE AND 
UNIVERSITY ATTORNEYS AND THE 
NOTRE DAME LAW SCHOOL 





VOLUME 21 FALL 1994 NUMBER 2 








NATIONAL ASSOCIATION 
OF COLLEGE AND 
UNIVERSITY ATTORNEYS 





The National Association of College and University Attorneys (NACUA), established in 1961, 
is a nonprofit organization serving the needs of attorneys representing institutions of higher educa- 
tion. NACUA now serves nearly 2,500 attorneys who represent some 1,300 campuses (about 660 
institutions). 

The Association’s purpose is to improve the quality of legal assistance to colleges and univer- 
sities by educating attorneys and administrators on legal issues in higher education. NACUA 
accomplishes this goal through its publications, conferences, and workshops. NACUA also operates 
a clearinghouse for references through which attorneys share knowledge and work products on 
current legal problems. With its headquarters in Washington, D.C., NACUA monitors govern- 
mental developments having significant legal implications for its member institutions, coordinates 
the exchange of information concerning all aspects of law affecting higher education, and cooperates 
with other higher education associations to provide general legal information and assistance. 

Accredited institutions of higher education in the United States and Canada are the primary 
constituents of NACUA. Each member institution may be represented by several attorneys, any 
of whom may attend NACUA meetings, perform work on committees, and serve on the Board 
of Directors. 

Approximately one-half of NACUA member institutions are private, nonprofit institutions 
of higher education with enrollments below 5,000 students and current fund expenditures below 
$50 million per year. Collectively, these institutions enroll approximately 650,000 students. The 
remaining member institutions, whose budgets range up to $4 billion per year, collectively enroll 
more than six million students. 





NACUA 1994-95 Board of Directors 


President 
Lee B. Liggett University of Houston System 
President-Elect 
Michael C. Weston Northwestern University 


First Vice President 
Paul J. Ward Arizona University System 
Second Vice President 
S. Andrew Schaffer New York University 


Secretary 
Sheila Trice Bell..... Northern Kentucky University 


Treasurer 
Byron H. Higgins University of Illinois 
Immediate Past Presidents 


President 1993-94 
David M. Donaldson Radcliffe College 


President 1992-93 
Mary Elizabeth Kurz 
Texas A&M University System 


Executive Director 
Phillip M. Grier 


Associate Executive Director 
Edythe M. Whidden 


Members at Large 


1992-95 
Philip Burling Boston College 
Mary Ann Connell......... University of Mississippi 
Shelley Sanders Kehl ........ College of Aeronautics 
and Manhattan College 
University of Alaska 
Statewide System 
Eastern New Mexico 
University 


Jean S. Sagan 


Raymond W. Schowers 


1993-96 
Adrian Arima Stanford University 
JOSE BIGUGE ..5.00 000 00ccesavsensdee Cornell University 
Eileen K. Jennings .... Central Michigan University 
David R. Scott Rutgers, The State University 
of New Jersey 


Barbara L. Shiels University of Minnesota 


1994-97 
University of Cincinnati 
Board of Regents of the 
University System of Georgia 
University of Dayton 
Yale University 


Kathleen P. Bruvold 
Flora B. Devine 


John E. Hart 

William D. Stempel 

Genevieve Graffeo Stubbs 
Texas A&M University System 


Manager of Publications 
Linda E. Henderson 














NOTRE DAME 
LAW SCHOOL 





Notre Dame Law School, the oldest Roman Catholic law school in the 
United States, was founded in 1869 as the nation’s third law school. The 
Notre Dame program educates men and women to become lawyers of ex- 
traordinary professional competence who possess a partisanship for 
justice, an ability to respond to human need, and a compassion for their 
clients and colleagues. Notre Dame Law School equips its students to 
practice law in every state and in several foreign nations. The school 
raises and explores the moral and religious questions presented by the 
law. The learning program is geared to skill and service. Thus, the 
school is committed to small classes, especially in the second and third 
years, and emphasizes student participation. 

In order to further its goal of creating lawyers who are both compe- 
tent and compassionate, Notre Dame Law School is relatively small. The 
Admissions Committee makes its decisions based on a concept of the 
‘‘whole person.’’ The Law School offers several joint degree programs, 
including M.B.A./J.D. and M.Div./J.D. Notre Dame Law School is the 
only law school in the United States which offers study abroad for credit 
on both a summer and year-round basis. Instruction is given in Notre 
Dame’s own London Law Centre under both American and English pro- 
fessors. Notre Dame Law School serves as the headquarters for The Jour- 
nal of College and University Law. The Center for Civil and Human 
Rights, the Institute for International Peace Studies, the National In- 
stitute for Trial Advocacy and the Thomas J. White Center on Law and 
Government all enrich the Notre Dame Law School experience. 





The University of Notre Dame The Notre Dame Law School 
Officers of Administration Officers of Administration 


i Dean 
President : ? 
Rev. Edward A. Malloy, C.S.C., Ph.D. David T. Link 
Provost Associate Dean 
Timothy O’Meara, Ph.D. Fernand N. Dutile 
Executive Vice President — < the — 
Rev. F. William Beauchamp, C.S.C. and Associate Dean 
M.Div., J.D. Roger F. Jacobs, M.A.L.S., J.D. 
Vice President and Associate Dean 
Associate Provost Walter F. Pratt, Jr. 
Roger A. Schmitz, Ph.D. 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


EDITORIAL BOARD 


Eileen K. Jennings, Co-Chair 
Central Michigan University 


Barbara A. Lee, Co-Chair 
Associate Professor and Director, 
Industrial Relations and 
Human Resources Department 
Rutgers, The State University of New Jersey 


Don R. Byrnes 
Vice President for Student 
Management 
Houston Baptist University 


Fernand N. Dutile 
Advisory Member 
Associate Dean and 
Professor of Law 
Notre Dame Law School 


John W. Garland 
Associate General Counsel 
University of Virginia 


William P. Hoye 
Advisory Member 
Professor of Law 
Notre Dame Law School 


Thomas P. Hustoles 
Miller, Canfield, Paddock & 
Stone, P.L.C. 
Northern Michigan University 
Western Michigan University 


David T. Link 
Advisory Member, Ex Officio 
Dean and Professor of Law 
Notre Dame Law School 


Martin Michaelson 
Associate Individual Member 
Hogan & Hartson 


Karen A. Molitor 
Assistant Attorney General 
University of Connecticut 


Constance Neary 
Claims Counsel 
United Educators Insurance 
Risk Retention Group, Inc. 


Jeffrey H. Orleans 
Executive Director 
Counsel of Ivy Group Presidents 


John H. Robinson 
Advisory Member 
Professor of Law 
Notre Dame Law School 


William D. Stempel 
ts ag, General Counsel 
Yale University 


Peter N. Swan 
Assistant to the President 
for Legal Affairs 
University of Oregon 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


EDITORIAL STAFF 


FACULTY EDITORS 


Professor John Robinson 
Professor William Hoye 


ASSOCIATE FACULTY EDITOR ASSISTANT FACULTY EDITOR 
Philip Faccenda Carol Kaesebier 


STUDENT EDITOR 
Catherine Pieronek 
Indiana 


EXECUTIVE EDITOR 
Mary Jo Naples 
Ohio 


LEAD ARTICLES EDITOR LEAD NOTES EDITOR 
Ronald Miller A. Katrina Noznesky 
Washington CANADA 


ARTICLES EDITORS Notes EpITors 
Matthew Donohue Erin Burke 
New York Pennsylvania 
Wendy Hernandez Kristin Graff 
Arizona Colorado 
Christopher Pardi David Kennedy 
Michigan Kansas 
Brian Sagrestano Nolan Koon 
New Jersey New Hampshire 
Walter Saurack 
New York 
Karen Woods 
Illinois 


MANAGING EDITOR 


Jeffrey Swanson 
New Jersey 


Book REVIEW EDITOR SYMPOSIUM EDITOR 


James Shea William Walsh 
Connecticut California 


SECOND-YEAR STAFF 


Charles Cooper Anthony Hartmann Maureen O’Connor 
Ohio Pennsylvania Illinois 
John Day Steven Hieatt Marie Prein 
Virginia Ohio Michigan 
Margaret Egan Richard Holzheimer John Refermat 
New York Virginia New York 

Maureen Fitzgerald Jeff Kopp Douglas Salaway 
New York Michigan Arizona 
Jennifer Fraley Steven Malynn Vonna Seeber 
Ohio California Missouri 
Caryn Geraghty Jill Mulderink 
Washington Illinois 


ASSISTANT TO THE EDITORS 
Tricia Stewart 





The Journal of College and University Law 
(ISSN 0093-8688) 

The Journal of College and University Law is the official publication of the National 
Association of College and University Attorneys (NACUA). It is published quarterly and in- 
dexed in Callaghan’s Law Review Digest, Contents of Current Legal Periodicals, Contents 
Pages in Education, Current Index to Journals in Education, Current Index to Legal Periodicals, 
Current Law Index, Index to Current Periodicals Related to Law, Index to Legal Periodicals, 
Legaltrac, National Law Review Reporter, Shepard’s Citators, and WESTLAW. 

POSTMASTER: Send changes of address requests to The Journal of College and Univer- 
sity Law in care of Rothman & Company, 10368 W. Centennial Road, Littleton, CO, 80123. 

Second Class postage paid at Washington, D.C., and at additional mailing offices. 


Copyright © 1994 by National Association of 
College & University Attorneys 
Cite as___ J.C. & U.L. ___ 
Library of Congress Catalog No. 74-642623 





Except as otherwise provided, The Journal of College and University Law grants permission 
for material in this publication to be copied for use by nonprofit educational institutions 
for scholarly or instructional purposes only, provided that 1) copies are distributed at or 
below cost, 2) the author and the Journal are identified, and 3) proper notice of the copyright 


appears on each copy. If the author retains the copyright, permission to copy must be obtained 
directly from the author. 











ABOUT THE JOURNAL AND ITS EDITORS 


The Journal of College and University Law is the only law review entirely 
devoted to the concerns of higher education in the United States. Contributors 
include active college and university counsel, attorneys who represent those in- 
stitutions, and education-law specialists in the academic community. The Journal 
has been publishéd quarterly since 1973 and now boasts a national circulation 
of more than 3,600. In addition to scholarly articles on current topics, the Journal 
of College and University Law regularly publishes case comments, scholarly com- 
mentary, book reviews, recent developments, and other features. 

In 1986, the Notre Dame Law School assumed publication of the Journal, which 
had been published at the West Virginia University College of Law from 1980-1986. 

Correspondence regarding publication should be sent to Fernand N. Dutile, 
Faculty Editor, The Journal of College and University Law, Notre Dame Law 
School, Notre Dame, IN 46556. 

The Journal is a refereed publication. 





The views expressed herein are to be attributed to their authors and not to this publication, 
the National Association of College and University Attorneys or the Notre Dame Law School. 
The materials appearing in this publication are for information purposes only and should not 
be considered legal advice or be used as such. For a special legal opinion, readers must confer 
with their own legal counsel. 

















FOREWORD 


As Dean Dutile prepared to resign as Faculty Editor of this Journal, 
he prefaced the Summer issue with his valediction. As the new Faculty 
Editors of this Journal, we thought that we should preface the Fall 
issue with a few words of introduction. First we will present a brief 
sketch of ourselves, then we will offer a not-so-brief sketch of our 
hopes for the Journal. 

John Robinson is a graduate of Boston College, with graduate degrees 
in Philosophy from Notre Dame and a J.D. from the University of 
California at Berkeley. After teaching for one year at the University of 
Miami, and clerking for one year in the federal courts in Connecticut, 
he returned to Notre Dame where he teaches civil procedure and the 
philosophy of law. He also directs the Thomas J. White Center on Law 
and Government at the Law School. 

Bill Hoye is a graduate of St. John’s University and the Drake 
University Law School. After clerking for Justice David Harris on the 
Supreme Court of Iowa, Bill practiced law for seven years: first in 
Minneapolis, Minnesota, and then in his home town of Des Moines, 
Iowa. He became a member of the Des Moines law firm of Belin Harris 
Lamson McCormick in 1992. Bill joined the faculty at Notre Dame Law 
School last year, where he supervises students working in the Legal 
Aid Clinic and has taught courses on Clinical Ethics and Dispute 
Resolution. Bill also is pursuing a Ph.D. in Government & International 
Studies at Notre Dame. 

Dean Dutile has passed to us a high quality journal with an excellent 
reputation among its primary readership: the lawyers who represent 
American colleges and universities in the plethora of legal contexts 
that they face. We have committed ourselves to maintaining the stan- 
dards of excellence that Dean Dutile observed during his tenure as 
editor. As we see it, two principal criteria govern every item proposed 
for publication in this Journal. The first relates to the quality of the 
item, the second to its relevance. 

As to the quality criterion, little needs to be said. Despite all the 
dust stirred up of late, we all recognize clarity, coherence, consistency, 
and cogency when we encounter them in our reading, and we all have 
an eye for the well-turned phrase and the carefully documented claim. 
We will hold our authors to the standards of excellence other leading 
law reviews maintain, just as we inculcate those standards into the 
fledgling legal scholars who make up our student staff and who submit 
notes and comments for publication in the Journal. 

The relevance criterion may require a bit of explanation and a bit of 
clarification. To explain, we understand that most readers of the Journal 
are lawyers who represent colleges and universities, and we require 
each author to write with the interests of that readership in mind. This 
means that we ask our authors to include in their submissions both 
practical suggestions that will help college and university counsel avoid 
the legal pitfalls dotting the academic landscape these days, and equally 
practical advice as to how to ease their institutions out of those pitfalls 
that cannot be avoided. Not for us, grand theory as a general rule; 
better by far, most of the time, careful analysis and practical advice. 





Two words of clarification are necessary at this point. First, we must 
distinguish carefully between catering to the practical needs of univer- 
sity attorneys—something that we fully intend to do—and taking the 
administration’s side with respect to any of the dozens of disputed 
questions that inevitably arise in the course of a university attorney’s 
work. We ask for no bias from our authors; we ask them instead to 
follow their argument where it leads, and to make the best case they 
can for the conclusion that recommends itself. If that conclusion makes 
life more difficult for universities and their attorneys, it is not our job 
to derail the argument that leads to it, or to blunt its consequences for 
the practices or policies that it affects. In fact, one good thing this 
Journal can do is to publish articles that press us all to listen to the 
case the other side makes for its position and to think through our own 
parti pris in light of that experience. 

As for the second word of clarification, we ask you to note how 
carefully we hedged our disavowal of interest in ‘‘grand theory’’ and 
our advocacy of ‘‘careful analysis and practical advice’ a paragraph or 
two ago. That hedging was, of course, deliberate. Now, more than any 
time in the past twenty-five years, the very bases of college and 
university life are under scrutiny. Some worry about the ideological 
agenda of the tenured insurgents in the liberal arts. Others worry about 
the wisdom of current efforts to integrate faculties and student bodies 
by race and by gender. The financial viability of athletic programs that 
colleges and universities sponsor concerns some; the ability of the 
NCAA to regulate those programs effectively, troubles others; the wis- 
dom of the whole academic sports enterprise concerns still others. 
Questions about the financing of the research work of college and 
university professors plague some; doubts about the ability of families 
to keep up with tuition growth-rates find others apprehensive. We all 
want to know what the revolution in information technology through 
which we are currently living means for curricula, textbooks, research, 
and the library and we’re all still trying to determine just how the 
Speech and Religion Clauses of the First Amendment relate to academic 
life today. In addition to all of these higher education-related concerns, 
lawyers of all sorts are being forced to ask whether our participation 
in conflict situations contributes to their just, speedy, and inexpensive 
resolution or whether it exacerbates and perpetuates them. If there is 
some truth to the latter possibility, we must also ask what we can do 
to change the way we involve ourselves in those conflicts. 

No lawyer representing a college or university should be ignorant of 
these debates or be without a considered position on them. For that 
reason, we intend to integrate into the flow of articles periodic essays 
and book reviews in which these larger questions are the focal points 
and in which the day-to-day concerns of colleges and universities are 
put to one side for the moment. We hope that these occasional big- 
picture contributions help our readers set the particular problems on 
which they happen to be working at the moment into a larger context 
and perhaps play an even more conscious role in the reassessment and 
restructuring of that context both for the next generation of academics 





and for the lawyers who serve the institutions in which those academics 
work. 

Finally, we ask the college and university attorneys who read these 
pages to keep this Journal in mind when their work leads them into 
uncharted waters where novel problems require imaginative answers or 
into mare’s nests where legal intricacies require careful analysis. If this 
work inspires you to sit back and to reflect upon your professional 
experience, and if that reflection inspires you to memorialize that 
experience in the form of an essay, article, or note, think of the Journal 
of College and University Law as a possible publisher of your work 
product. If in your work you routinely encounter problems that call 
out for analytic elucidation and you would like to see some leading 
scholar provide that elucidation for you and for other lawyers in 
circumstances similar to your own, let us know. Our first interest is to 
serve your needs. 


John Robinson 
William Hoye 
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In 1993, the volume of litigation affecting higher education 
continued unabated. This, the eighth of the Journal’s Annual 
Reviews of judicial pronouncements on the law of higher 
education, provides a concise and organized look at the 
work of the courts during 1993. The piece seeks to convey 
not only the most important developments during that year, 
but also, like the cases themselves, to mirror higher 
education's dynamism and ferment. Following an 
introduction, the Article reports on cases addressing 
institutional powers; the First Amendment; invasion of 
privacy; tort liability; immunities; access to records and 
meetings; funding; employment; adverse disciplinary 
decisions; and discrimination and students. A section 
treating miscellaneous areas of interest and a conclusion 
round out the Article. 
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Andrew H. Baida 


Four decades after Brown v. Board of Education, racial 
barriers continue to block equal access to a college education 
for minority groups still shackled by the painful effects of 
discrimination in our country's system of higher education. 
As a result, colleges and universities offer race-targeted 
scholarships to thousands of students annually as a device 
for overcoming the hurdles erected by our nation's past. In 
a case of first impression and national significance, a federal 
district court in Podberesky v. Kirwan upheld the 
constitutionality of a minority scholarship offered at the 
University of Maryland at College Park, only to be recently 
reversed by the Fourth Circuit. This Article discusses the 
strategy that the University of Maryland pursued in defending 
its program, analyzes the respective decisions of the district 
court and court of appeals, and addresses the issues that 
educators should consider to strengthen similar scholarship 
programs that they offer or intend to provide. 








Scaling the Ivory Tower: State Public Records Laws and 
University Presidential Searches 
Charles N. Davis 


No government decision better illustrates the transition to 
open government than the search for a university president. 
Once conducted behind closed doors by a handful of 
university trustees, presidential searches occur today in a 
climate of constituency participation. While many 
administrators favor openness, opponents of open searches 
argue that they frustrate the university's ability to attract 
all potential candidates. This paper examines the state court 
decisions and legislative enactments concerning the 
application of public records laws to university presidential 
searches. The discussion of legal issues presented in the 
cases should aid administrators, members of the press and 
interested members of the public in states where the issue 
remains unsettled to determine whether university search 
records presumably are open or closed. 
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Student Religious Organizations and University Policies 
Against Discrimination on the Basis of Sexual Orienta- 
tion: Implications of the Religious Freedom Restora- 


tion Act Stephen M. Bainbridge 


Many state universities have now adopted policies 
proscribing discrimination on the basis of sexual orientation, 
with which student organizations are required to comply 
in order to receive official university recognition. These 
policies conflict with the religious beliefs of some student 
religious organizations, whose members believe that 
unrepentant homosexual conduct is a sin disqualifying 
those who practice it from leadership and/or membership 
in the group. Using an incident that occurred during the 
1993-1994 academic year at the University of Illinois as a 
case study, this essay demonstrates that requiring such 
groups to comply with policies against discrimination on 
the basis of sexual orientation violates the free exercise rights 
of the groups' members as those rights are codified in the 
Religious Freedom Restoration Act of 1993. Accordingly, 
state universities must exempt student religious groups 
from policies banning discrimination on the basis of sexual 
orientation. 
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1994] HIGHER EDUCATION AND THE COURTS: 1993 


INTRODUCTION 


This is the eighth in a series of annual reviews of the work of 
American courts relating to higher education. It covers cases decided 
by state and federal courts in 1993. Its seven predecessors were all 
written by Dean Fernand Dutile during his tenure as Faculty Editor of 
The Journal of College and University Law.’ In this year’s review we 
have borrowed from Dean Dutile both his selection criteria and his 
organizational scheme. A few words need to be said about both those 
criteria and that scheme. 

The principal selection criterion for the inclusion of cases in this 
review is the relevance of a particular case to the work of college and 
university attorneys. A secondary selection criterion relates to the 
authority of the court from which a particular decision emanates; 
another secondary selection criterion relates to the inherent persuasive- 
ness of the argument that a court makes for the result that it reaches 
in a particular case, regardless of the authority of that court; still 
another secondary selection criterion relates to the topicality of a case 
or issue. 

These selection criteria interact dynamically. So, for example, we 
stretch the relevancy criterion where the authority of a deciding court 
is high: a decision from the United States Supreme Court on the 
implications of the religion clauses of the First Amendment for ele- 
mentary or secondary education will be treated as relevant to the work 
of college and university attorneys even if a decision from a lower 
court on the same issue might not be treated as relevant. Similarly, a 
carefully reasoned decision on a relevant issue from a court of first 
instance or from an intermediate appellate court will receive greater 
attention here than would a cursory, formalistic decision from a higher 
court addressing the same issue. 

In every case, our goal is to provide the reader with a useful sketch 
of the key facts and basic reasoning implicated in those judicial deci- 
sions from 1993 that are most likely to make a difference to the work 
of college and university attorneys. Needless to say, no summary, 
however accurate or thorough, is ever a wholly adequate substitute for 
the case that it is summarizing. If this review motivates its readers to 
repair to the cases themselves, its objective will have been achieved. 

With respect to organizational schemes for reviews of this sort, the 
beginning of wisdom is the realization that no such scheme is ever 


«< 





1. Fernand N. Dutile, The Law of Higher Education and the Courts: 1992 in Review, 
20 J.C. & U.L. 125 (1993) [hereinafter Dutile, 1992 in Review]; Fernand N. Dutile, Higher 
Education and the Courts: 1991 in Review, 19 J.C. & U.L. 73 (1992) [hereinafter Dutile, 
1991 in Review]; Fernand N. Dutile, The Law of Higher Education and the Courts: 1990 
in Review, 18 J.C. & U.L. 163 (1991); Fernand N. Dutile, Higher Education and the 
Courts: 1989 in Review, 17 J.C. & U.L. 149 (1990); Fernand N. Dutile, Higher Education 
and the Courts: 1988 in Review, 16 J.C. & U.L. 201 (1989); Fernand N. Dutile, The Law 
of Higher Education and the Courts: 1987, 15 J.C. & U.L. 87 (1988); Fernand N. Dutile, 
The Law of Higher Education and the Courts: 1986, 14 J.C. & U.L. 303 (1987). 
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perfect. There is an ineluctable modicum of the arbitrary in any effort 
to classify cases, as most cases have several taxonomic hooks by which 
they might be hung. In this review, therefore, we have given each case 
its most extensive treatment under the heading that seemed to us to 
capture its most centrally relevant point. As Dean Dutile did in his 
annual reviews, we use cross references in the footnotes to suggest 
other headings under which the more multifaceted cases might be 
considered. 

Because 1993 was in one important respect like no other year since 
this series began, the 1993 annual review has to begin as none of its 
predecessor reviews did. In 1993, for the first time since 1981, a national 
administration took office with a markedly different set of objectives 
and allies from those of its predecessor administrations. Control of the 
presidency gives a person and his party a preponderant voice in judicial 
appointments, and it gives them control over the executive departments. 
President Clinton used his incumbency in 1993 to appoint twenty-nine 
persons to the federal bench—three appellate judges, twenty-four dis- 
trict judges, one tax court judge, and one Supreme Court Justice. The 
last of those appointments, that of Ruth Bader Ginsberg to replace the 
retiring Justice Byron White, could be of outcome-determinative signif- 
icance in a host of cases of interest to college and university attorneys. 

While the terms ‘“‘liberal’’ and ‘‘conservative’’ have lost much of 
their analytic and predictive utility in recent decades, there is still 
some cash value to the claim that the Clinton Administration will act 
more or less consistently on liberal sympathies for the duration of its 
tenure. For lawyers working in college and university settings, this 
suggests that the Clinton Administration will be likely: 

e to favor blacks and hispanics over whites in disputes over affirmative 
action plans and in disputes over the constitutional status of mi- 
nority-targeted scholarships, and in efforts to create black-only dorms 
and student centers; 
to favor environmentalists, including animal rights activists, over 
developers or experimenters in disputes over the implications of 
CERCLA,? SARA,’ RCRA,* The Endangered Species Act,® the Animal 
Welfare Act,® or the National Environmental Policy Act’; 
to favor gays and lesbians over the military in disputes over the 
implications of the Equal Protection clause for the exclusion of the 





2. Comprehensive Environmental Response, Compensation, and Liability Act of 
1980, Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended at 42 U.S.C. §§ 9601-9675 
(1988 & Supp. IV 1992)). 

3. Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499, 
100 Stat. 1613 (codified as amended in scattered sections of 10, 26, 29, 33, and 42 
UsS.G;). 

4. Resource Conservation and Recovery Act of 1976, 42 U.S.C. §§ 6901-6992k (1988 
& Supp. IV 1992). 

5. 16 U.S.C. §§ 1531-1544 (1988 & Supp. IV 1992). 

6. 7 U.S.C. §§ 2131-2159 (1988 & Supp. V 1993). 

7. 42 U.S.C. §§ 4321-4370d (1988 & Supp. IV 1992). 
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former from the military,* and perhaps even to support gays and 
lesbians in disputes over the implications of state anti-discrimination 
laws for the exclusion of the military from college campuses on 
account of its policy on gays and lesbians; 

to favor female students and teachers over males and their employing 
institutions in disputes over the implications of laws that penalize 
sexual harassment or that criminalize date rape, and to favor female 
student athletes over university officials in disputes over how Title 
IX® should play out in practice; 

to favor advocates of untrammeled access to abortion services for 
women in the early stages of a pregnancy over opponents of abortion 
who see it as a threat to emergent human life in the womb, and to 
do this both with respect to the choice itself and with respect to 
protecting the conditions that make acting on that choice practicable”; 
to favor those in the scientific community who wish to do research 
on fetal tissues and on human embryos over those who would 
sharply restrict such research"; 

to favor disabled citizens over institutions of all sorts in disputes 
over the implications of the Americans With Disabilities Act’? and 
related laws’; 

to favor unionized workers over both management and nonunionized 
workers whenever the interests of the latter conflict with the interests 
of the union members; 


to pursue the vigorous enforcement of antitrust laws against colleges 
and universities suspected of violating those laws,’* and to pursue 
with equal vigor the policing of tax exempt institutions by the 
Internal Revenue Service."® 
These same liberal sympathies might make the Clinton Administration 
more likely than its predecessors were to prefer governmental interven- 





8. See Remarks Announcing the New Policy on Gays and Lesbians in the Military, 
29 WEEKLY Comp. Pres. Doc. 1369, July 19, 1993; Thomas L. Freidman, Gay Rights in 
the Military: Chiefs Back Clinton on Gay-Troop Plan; President Admits Revised Policy 
Isn’t Perfect, N.Y. Times, July 20, 1993, at A1; cf. Steffan v. Aspin, 780 F. Supp. 1 
(D.D.C. 1991), aff’d, No. 91-5409, 1994 U.S. App. LEXIS 33045 (D.C. Cir. Nov. 22, 1994) 
(en banc). 

9. Education Amendments of 1972, Title IX (codified as amended at 20 U.S.C. §§ 
1681-1688 (1988)). 

10. Memorandum on Fetal Tissue Transplantation Research, 29 WEEKLY Comp. PRES. 
Doc. 87 (Jan. 22, 1993). 

11. Memorandum on Importation of RU-486, 29 WEEKLY Comp. Pres. Doc. 89 (Jan. 
22, 1993). 

12. Pub. L. No. 101-336, 104 Stat. 327 (codified as amended in scattered sections of 
29, 42, and 47 U.S.C.). 

13. Rehabilitation Act Amendments of 1993, Pub. L. No. 103-73, 107 Stat. 718 
(codified in scattered sections of 20, 29, and 41 U.S.C.). 

14. Sherman Antitrust Act, 15 U.S.C. §§ 1-7 (1988 & Supp. V 1993); Clayton Antitrust 
Act, 15 U.S.C. §§ 12-27 (1988 & Supp. V 1993). 

15. 26 U.S. §§ 561, 505 & 4911 (1988 & Supp. V 1993). 
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tion over market mechanisms when it comes to solving major social 
problems—a claim that finds some corroboration in the health care plan 
that the Clinton Administration proposed in 1993.'* Finally, with re- 
spect to the governmental intervention that it does advocate, the Clinton 
Administration can be expected to locate that intervention in Washing- 
ton, D.C., rather than in the capitals of the several states—as is illus- 
trated by the proposals for dealing with crime that emanated from the 
Clinton Administration in 1993.” Beyond that, it is difficult to predict 
just what impact the Clinton Administration is likely to have on the 
working lives of college and university attorneys. It is sure, however, 
to be a major one. 

For college and university lawyers involved in or anticipating liti- 
gation in the federal courts, 1993 also witnessed the introduction of 
several significant changes in the Federal Rules of Civil Procedure.” 
Rule 4, governing service of process and personal jurisdiction, Rule 11, 
governing the conditions under which lawyers and their clients can be 
sanctioned for abuse of pleadings and motions, Rule 26, governing 
discovery (and adding a new disclosure element to it), and Rule 37, 
governing sanctions for abuse of discovery, have all been substantially 
rewritten in the hope of ridding litigation of some of its most egregious 
abuses.*® Litigators have had to bring themselves up to speed on these 
rules changes, especially in those districts which have elected not to 
opt out of the most far-reaching disclosure and discovery changes 
wrought by new Rule 26. 

College and university litigators have also had to come to terms with 
the reading of Rule 702 of the Federal Rules of Evidence that the 
Supreme Court propounded in Daubert v. Merrell Dow Pharmaceuticals, 
Inc.© In Daubert, the Supreme Court held that the Frye test for the 
admissibility of scientific evidence at trial—a test named after a seventy 
year old case?’ in which such evidence was said to be admissible only 
if, in the language of Daubert, the principle or technique on which it 
is based has been ‘‘sufficiently established to have gained general 
acceptance in the field in which it belongs’’?—has been displaced by 
the Federal Rules of Evidence. Rule 702 of those rules is substantially 
more permissive of expert testimony when it is read without the Frye 
gloss than when read with it, and it is the former reading that Daubert 
imposed on the federal courts. 





16. The Health Security Act, H.R. 3600, 103d Cong., 1st Sess. (1993). 

17. See S. 1488, 103d Cong., 1st Sess. (1993); H.R. 3131, 103d Cong., ist Sess. 
(1993). After considerable compromise, most of the basic elements of these bills were 
incorporated in the Violent Crime Control and Law Enforcement Act of 1994, Pub. L. 
No. 103-322, 108 Stat. 1801. 

18. Amendments to the Federal Rules of Civil Procedure and Forms, H.R. Doc. No. 
103-74, 103d Cong., ist Sess. (1993). 

19. 146 F.R.D. 401 (1993). 

20. 113 S. Ct. 2786 (1993). 

21. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). 

22. Daubert, 113 S. Ct. at 2793. 
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Litigators who defend state actors in federal court against civil rights 
actions learned in 1993 that the ‘‘heightened pleading standard’’ that 
some federal courts had invoked in a certain class of section 1983 
actions was no longer available in those actions. In Leatherman v. 
Tarrant County Narcotics Intelligence and Coordination Unit,” the 
Supreme Court rejected the heightened pleading standard in favor of 
the liberal ‘‘notice pleading’’ embodied in Rule 8(a)(2) of the Federal 
Rules of Civil Procedure and endorsed by the Supreme Court in the 
seminal case of Conley v. Gibson in 1957.74 While the generalizability 
of Leatherman beyond the context in which it originated—viz., section 
1983 actions against municipalities—is subject to debate, a prudent 
lawyer would be well advised to act as if the heightened pleading 
standards that had begun to proliferate in recent years were all subject 
to the lethal strictures of the Leatherman opinion. 

Two other Supreme Court decisions from 1993, both addressing Title 
VII issues, warrant brief mention here. In the first of those cases, St. 
Mary’s Honor Center v. Hicks,?> the Supreme Court tried once again”® 
to determine the burden carried by each party when a dismissed 
employee sues his or her former employer for impermissible discrimi- 
nation under Title VII of the Civil Rights Act of 1964.?” In the second, 
Harris v. Forklift Systems, Inc.,?® the Supreme Court clarified the 
conditions under which the plaintiff in an abusive work environment 
suit can recover under Title VII. We will consider those two cases in 
succession here. 

In Hicks, the Supreme Court reviewed its earlier teachings on the 
framework for Title VII litigation, noting that the plaintiff’s establish- 
ment of a prima facie case creates a presumption that the defendant 
can rebut by the production of admissible evidence, which, if believed, 
would support its claim that the plaintiff’s dismissal was not motivated 
by impermissible animus.” After distinguishing this burden of produc- 
tion with respect to defendant’s rebuttal evidence from the burden of 
persuasion, which remains on the plaintiff throughout the litigation, 
the Court turned to the particular question that was the focus of Hicks 
on appeal; i.e., what ought to follow as a matter of law when the trier 
of fact rejects as pretextual the nondiscriminatory reasons proffered by 
the defendant to account for the plaintiff’s adverse treatment at its 
hands? Has the plaintiff won at that point, or does the plaintiff still 





23. 113 S. Ct. 1160 (1993). 

24. 355 U.S. 41, 78 S. Ct. 99 (1957). 

25. 113 S. Ct. 2742 (1993). See Jody H. Odell, Case Comment, Between Pretext Only 
and Pretext Plus: Understanding St. Mary’s Honor Center v. Hicks and its Application 
to Summary Judgment, 69 Notre Dag L. REv. 1251 (1994). 

. See Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089 
, for an earlier attempt. 

. 42 U.S.C. § 2000e-2(a)(1) (1988). 

. 114 S. Ct. 367 (1993). 

. Hicks, 113 S. Ct. 2742, 2747. 
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have to prove that his or her race (or sex or religion) was the deter- 
mining factor in the defendant’s adverse employment decision? The 
Court of Appeals opted for the former answer; the Supreme Court, in 
a bitterly contested five-to-four decision, opted for the latter answer.*° 
For lawyers who represent colleges and universities, which from time 
to time find themselves to be defendants in Title VII discrimination 
cases, Hicks will repay careful study even if—as the vehemence of the 
dissent suggests—it does not definitively clarify the framework in which 
that litigation is to be carried out.” 

In Harris, a female manager at an equipment rental company sued 
under Title VII, alleging that the company’s president had created a 
sexually abusive work environment by making her the target of un- 
wanted sexual innuendos and by other offensive conduct.*? The district 
court agreed with the plaintiff that the company president’s conduct 
would offend a reasonable woman. It went on to find, however, that 
his conduct was not so offensive as seriously to affect the plaintiff's 
psychological well-being.** For that reason, the district court found for 
the defendant, and the Court of Appeals for the Sixth Circuit affirmed.** 

The Supreme Court reversed, finding that abusive conduct need not 
be so severe as seriously to affect a worker’s well-being in order for it 
to constitute a Title VII violation. A Title VII violation exists, the Court 
said, when abusive conduct is either so pervasive or so severe that the 
work environment would reasonably be perceived, and in a particular 
case was actually perceived by the plaintiff, as abusive to workers 
because of their race, gender, religion, or national origin.** By making 
the effect of abusive conduct on a worker’s psychological well-being 
merely one of the many factors that a court may take into account in 
determining whether or not a work environment is abusive for Title 
Vil purposes, the Supreme Court has clarified the nature of this unlaw- 
ful employment practice, and made recovery easier for those Title VII 
plaintiffs who allege that form of discrimination. College and university 
lawyers would be well advised to communicate the gist of this decision 
to the administrators charged with the task of maintaining work place 
equality on campus. 

Finally, while a survey of litigation developments in the state courts 
would go well beyond the scope of this review, it is useful to note that 
at least one state court took action in 1993 to counteract some of the 
pettifogging that has of late made the discovery process the legal 





30. Id. at 2748, 2749. 

31. For a related case, see Hazen Paper Co. v. Biggins, 113 S. Ct. 1701 (1993) (In a 
disparate treatment case brought under the Age Discrimination in Employment Act, 
evidence that an employer discharged an employee in order to prevent the employee’s 
pension benefits from vesting does not by itself constitute a violation of that Act.). 

32. Harris, 114 S. Ct. at 369. 

33. Id. at 370. 

34. 976 F.2d 733 (6th Cir. 1992). 

35. Harris, 114 S. Ct. at 371. 
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equivalent of an unanesthetized root canal for so many lawyers and 
clients. In Washington State Physicians Insurance Exchange & Ass’n v. 
Fisons Corp.,** the Supreme Court of Washington sent a case back to 
the trial court for a determination of appropriate sanctions after the 
court had concluded that Fisons and its attorneys had made misleading 
responses to legitimate discovery efforts. At present this case is only a 
straw in the wind, but over time it may come to be seen as a turning 
point of sorts in an apparently endless struggle between the courts and 
the practicing bar over just how cooperative adversaries have to be 
during the course of pretrial discovery. 

1993 was also a pivotal year with respect to the religious freedom 
protected by the Free Exercise Clause of the First Amendment. Two 
salient events, one judicial and one legislative, marked that year. The 
salient judicial event was the Supreme Court’s decision in Church of 
the Lukumi Babalu Aye v. City of Hialeah.*’ In that case the Supreme 
Court invalidated as violative of the Free Exercise Clause Hialeah’s 
efforts to criminalize animal sacrifice as it is practiced by adherents to 
the Santeria religion. Justice Kennedy, writing for a majority of the 
Justices on this point, found the case to be controlled by the celebrated 
1990 case of Employment Division v. Smith.** In that case the Supreme 
Court stated: ‘‘[A] law that is neutral and of general applicability need 
not be justified by a compelling governmental interest even if the law 
has the incidental effect of burdening a particular religious practice.’’*® 

In Lukumi Babalu Aye, Justice Kennedy said that Hialeah’s ban on 
animal sacrifice failed to satisfy the requirements of neutrality and 
general applicability specified in Smith, and it also failed to satisfy the 
compelling interest test that laws that fail to satisfy those requirements 
must pass; hence the Hialeah ordinances in question were unconstitu- 
tional. What is significant about this case for college and university 
lawyers is not the holding that was just described, but rather the 
concurrences of Justices Souter and Blackmun, in the latter of which 
Justice O’Connor joined. Those concurrences reveal deep and well- 
reasoned discontent on the Court with the new Free Exercise regime 
ushered in by Smith at the beginning of this decade. 

When to the expression of judicial discontent with Smith that is 
found in Lukumi Babalu Aye one adds the expression of legislative 
and executive discontent embodied in the Religious Freedom Restora- 
tion Act (RFRA),*° signed into law by President Clinton in 1993, the 
stability of that new Free Exercise regime may seriously be questioned. 





36. 858 P.2d 1054 (Wash. 1993). 

37. 113 S. Ct. 2217 (1993). 

38. 494 U.S. 872, 110 S. Ct. 1595 (1990). 

39. Lukumi Babalu Aye, 113 S. Ct. at 2226. 

40. Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 U.S.C.A. §§ 2000bb to 2000bb- 
4 (West Supp. 1994)). See infra text accompanying notes 231-44 for the potential 
ramifications of RFRA in a particular case. 
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Under RFRA, a government may burden a person’s exercise of religion 
only if it can demonstrate that so burdening the believer both furthers 
a compelling governmental interest and is the least restrictive means 
of doing so.*? Given the wide scope of RFRA and the number of 
generally applicable rules that state colleges and universities seek to 
enforce, RFRA-based claims to exemption from those rules are bound 
to proliferate in the years to come. 

There were, to be sure, many other legislative developments of great 
consequence to colleges and universities in 1993. The Family and 
Medical Leave Act of 1993,*2 the National and Community Service Trust 
Act of 1993,** and the Student Loan Reform Act of 1993,** for example, 
will have a significant impact on institutions of higher education, 
complicating to some extent the work of the lawyers who serve them. 
To analyze those statutes would, however, distract us from the focal 
point of this review; viz., how American courts have decided cases 
affecting higher education. At this point, therefore, we turn to that 
review. 


I. INSTITUTIONAL POWERS 


A. State Constitutional Autonomy 


In Van Slyke v. Board of Trustees of State Institutions of Higher 
Learning,*® a former state representative acting as a private citizen*® 


alleged that the composition of the Board of Trustees violated the 
Mississippi Constitution in three ways. First, the plaintiff alleged that 
the Board constituted a fourth branch of government and was therefore 
inconsistent with the state constitution.” The court rejected this argu- 
ment, concluding that mere creation of an organization by the 
constitution* does not make that organization ‘‘an autonomous or fourth 
branch of government... .’’*? 





41. 42 U.S.C.A. § 2000bb(a)(3) (West Supp. 1994). 

42. Pub. L. No. 103-3, 107 Stat. 6 (codified in scattered sections at 5 U.S.C. § 6381). 

43. Pub. L. No. 103-82, 107 Stat. 785 (codified in scattered sections of 42 U.S.C.). 

44. Pub. L. No. 103-66, 107 Stat. 341 (codified in scattered sections of 20 U.S.C.). 

45. 613 So. 2d 872 (Miss. 1993). 

46. In Mississippi Publisher’s Corp. v. Board of Trustees of State Insts. of Higher 
Learning, 478 So. 2d 269 (Miss. 1985), the plaintiff alleged that the Open Records Act 
and the state Open Meetings Act compelled the Board to turn over documents pertaining 
to the computer science department at the University of Southern Mississippi. Although 
the lower court held that the plaintiff lacked standing to bring this suit because his 
original claim against the Board was moot, the appellate court held that the plaintiff had 
standing to bring this constitutional challenge because he was a private citizen. Van 
Slyke, 613 So. 2d at 875-76. 

47. The court rejected the plaintiff's argument in the alternative that the Board was 
a part of the legislative rather than the executive branch. Van Slyke, 613 So. 2d at 877. 

48. The Board of Trustees was established by the Mississippi Constitution, art. 8, § 
213-A, and its powers implemented by state statute. Miss. CopE ANN. §§ 37-101-1 (1990). 

49. Van Slyke, 613 So. 2d at 877. 
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The plaintiff’s second allegation was that, because it provided for 
appointment instead of election of board members, the constitutional 
provision that created the Board conflicted with the provision vesting 
political power in the people. Relying on basic canons of constitutional 
construction, the court found that the more specific constitutional 
provision that created the Board controlled over the more general 
provision. In addition, the court noted that the electorate had approved 
the constitutional amendment when it was adopted.™ 

The plaintiff also challenged the state constitution and the associated 
statute, both of which provided that the Board be composed of one 
member from each congressional district that existed in 1944. The 
plaintiff argued that the authors of the constitution did not intend the 
Board to be forever based on the districts as they existed in 1944. While 
the court acknowledged the merit of this argument, it concluded that 
the plaintiff had not provided sufficient support for his position and 
therefore rejected the argument. ** 

In Iowans for WOI-TV v. Iowa State Board of Regents,*™ faculty, staff, 
and alumni of Iowa State University challenged the Board of Regents’ 
decision to sell the television station owned and operated by the 
University. After studies and analyses were conducted from 1985 through 
1992, the Board concluded that the benefits from the sale of the station 
outweighed the educational benefits that the station yielded.™ The trial 
court annulled the Board’s action because it found that the sale was 
procedurally flawed, and the Board appealed.** 

The Iowa Supreme Court first affirmed the lower court’s holding that 
the Board had the authority to sell the station by virtue of the state 
statutes that created the Board.** The court, however, reversed the lower 
court’s conclusion that the Board diminished its own authority by 
creating an independent holding company and a subsidiary to operate 
the television station. The Board would have been unable to complete 
the sale without the consent of the University. The court found, how- 
ever, that the Board had the authority to initiate the sale.5’ The court 
also concluded that the Board did not act arbitrarily or capriciously in 
initiating the sale or in soliciting bids.** 





50. Id. at 878 (referring to Miss. Const., art. 3, § 5). 

51. Id. at 876. 

52. Id. at 880. 

53. 508 N.W.2d 679 (Iowa 1993). 

54. In addition to the group’s challenge of the Board’s authority to sell the station, 
the group also challenged the wisdom of the Board’s decision to sell the station. Since 
the decision was one of educational policy, the court deferred to the Board. Id. at 687. 

55. Id. at 680. 

56. Id. at 685 (quoting Iowa Cope ANN. §§ 262.9(4), 262.9(12) (West 1988 & Supp. 
1994)). 

57. Id. at 686. 

58. Id. at 686-87. 
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B. Zoning 


In Kirsch v. Prince George’s County, students at the University of 
Maryland and owners of residential rental property near the University 
brought an Equal Protection suit against the county, challenging a local 
ordinance banning ‘‘mini-dorms’’ in certain zoning classifications.” 
After finding that no fundamental right or suspect classification had 
been infringed upon by drawing a classification based upon the occu- 
pation of the tenants, the Maryland Supreme Court found that the 
ordinance violated the rational basis standard.*' The court asked whether 
drawing a classification based upon the ‘‘occupation of the tenants’’™ 
advances the objective of the statute, viz., ‘‘clearing residential neigh- 
borhoods of noise, litter, and parking congestion.’’** The court answered 
that, under both the United States and Maryland Constitutions, these 
goals were not furthered by the occupation-of-the-tenant classification 
and declared the ordinance void.“ 


Il. THE First AMENDMENT 


A. Free Speech on Campus 


1. The Campus as a Forum for Speech 


The Center Moriches Union Free School District, pursuant to New 
York Education Law,® adopted rules allowing public use of school 
property when school was not in session. The School District’s rules 
allowed use of the property for two purposes, viz., social, civic, or 
recreational uses and use by political organizations, even though state 
law provided for ten purposes. In addition, the School District’s rules 
went beyond the state law and, consistent with the New York courts’ 
interpretations of the state law, stated that school property shall not be 





59. 626 A.2d 372 (Md.), cert. denied, 114 S. Ct. 600 (1993). 

60. 626 A.2d at 373. Mini-dormitories were defined as: 

An off-campus residence, located in a building that is, or was originally 

constructed as a one-family, two-family, or three-family dwelling which houses 

at least three (3), but not more than five (5), individuals, all or part of whom 

are unrelated to one another by blood, adoption or marriage and who are 

registered full-time or part-time students at an institution of higher learning. 
Id. at 373-74. 

61. Id. at 380. 

62. Id. at 379. 

63. Id. at 380. 

64. Id. at 381. For more on zoning, see Capricorn Equity v. Town of Chapel Hill, 
431 S.E.2d 183 (N.C. 1993) (proposed graduate student housing constituted ‘‘duplexes’’ 
and not ‘‘rooming houses’’ and thus could not be rejected under the local zoning 
ordinance). 

65. N.Y. Epuc. Law § 414 (McKinney 1988 & Supp. 1994). 

66. Lamb’s Chapel v. Center Moriches Sch. Dist., 113 S. Ct. 2141, 2143-44 (1993). 
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used for religious purposes.®’ After twice being denied use of school 
property to show a film series dealing with family and child-rearing 
issues, Lamb’s Chapel and its pastor filed suit in federal court, alleging 
that the School District’s refusal violated the Church’s First and Four- 
teenth Amendment rights.® 

The district court granted the School District’s motion for summary 
judgment,” and the Court of Appeals for the Second Circuit affirmed.” 
Both of the courts found the School District’s refusal to be ‘“‘viewpoint 
neutral’’ because the School District had not allowed other organizations 
to use its property for religious purposes.’ The Supreme Court reversed, 
finding irrelevant the like treatment of all uses for religious purposes. 
Instead, the Court found the critical question to be whether the School 
District’s rules discriminated based on viewpoint by allowing school 
property to be used for the presentation of all views about family and 
child-rearing issues except those which address those subjects from a 
religious viewpoint.”? The Court, noting that the School District gave 
no reason other than religion for refusing the Church’s request, found 
that the School District’s rule ‘‘regulate[d] speech in ways that favor[ed] 
some viewpoints or ideas at the expense of others.’’” 

The Court also rejected the School District’s argument that allowing 
use of its property for religious purposes would violate the Establish- 
ment Clause.”* The Court concluded that allowing the Church to use 
school property for this purpose would present no realistic danger that 


the community would think that the School District was endorsing 
religion, and that any benefit to religion or the Church would have 
been incidental.’”> The Court also found no support for the School 
District’s argument that allowing the Church to use the School District’s 





67. Id. at 2144. 

68. Id. at 2145. Specifically, the Church alleged violation of its rights under the 
Freedom of Speech and Assembly Clauses, the Free Exercise Clause, and the Establishment 
Clause of the First Amendment, and the Equal Protection Clause of the Fourteenth 
Amendment. The Church also alleged that the School District acted under color of state 
law and therefore violated section 1983. Id. 

69. 770 F. Supp. 91 (E.D.N.Y. 1991). 

70. 959 F.2d 381 (2d Cir. 1992). 

71. 113 S. Ct. at 2145. 

72. Id. at 2147. 

73. Id. at 2147-48 (quoting City Council of Los Angeles v. Taxpayers for Vincent, 
466 U.S. 789, 804, 104 S. Ct. 2118, 2128 (1984)). 

74. For more on the Establishment Clause, see infra Section II.B.1. 

75. Lamb’s Chapel, 113 S. Ct. at 2148. The Court also noted that such use would 
satisfy the three-part test for compliance with the Establishment Clause set out in Lemon 
v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971). Justice Scalia, although concurring in 
the judgment in Lamb’s Chapel, criticized the Court’s reference to Lemon, which he 
likened to a ‘‘ghoul in a late-night horror movie that repeatedly sits up in its grave and 
shuffles abroad, after being repeatedly killed and buried, frightening the little children 
and school attorneys of Center Moriches Union Free School District.’’ Lamb’s Chapel, 
113 S. Ct. at 2149-50 (Scalia, J., concurring). 
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property would lead to ‘‘threats of public unrest and even violence.’’’”® 

In New Jersey v. Guice,”’ the defendants appealed their convictions 
for criminal trespass. They were arrested on the campus of Stevens 
Institute of Technology, a private institution, where they intended to 
distribute political literature. When asked to leave, the defendants 
refused and asserted their constitutional rights to free speech.”® 

The primary issue on appeal involved the competition between the 
Institute’s private property rights and the defendants’ rights to free 
speech. Relying on New Jersey v. Schmid,’® the defendants argued that 
the campus was open to the public. In Schmid, the court found that, 
because Princeton University encouraged the use of its campus as a 
forum for free expression and debate, the campus was open to the 
public.*° In contrast, the Guice court concluded that the Institute did 
not maintain an open campus, and in fact conducted an annual ritual 
to keep the campus private. The court said: 


The gates are shut once a year to protect its private status. The 
property is enclosed, not geographically integrated with the town 
as are parts of Princeton University. [The Institute] does not allow 
outsiders on campus without sponsorship or other permission 
(except for local ‘‘Sunday strollers’). The public is invited on 
campus only for certain events (e.g. basketball games); limited 
commercial activities are permitted under the aegis of the college 
bookstore.*" 


Because the defendants were not entitled to exercise their right to 
free speech on Institute property, the court affirmed the defendants’ 
convictions.® 


2. Adverse Institutional Reaction to Speech 


In Dambrot v. Central Michigan University,®* the former head coach 
of the University’s basketball team used the term ‘‘nigger’’ in speaking 
to the team in the locker room. Despite the coach’s insistence that he 





76. Lamb’s Chapel, 113 S. Ct. at 2148. 

77. 621 A.2d 553 (N.J. Super. Ct. Law Div. 1993). 

78. Id. at 554. 

79. 423 A.2d 615 (N.J. 1980), appeal dismissed sub nom. Princeton Univ. v. Schmid, 
455 U.S. 100, 102 S. Ct. 867 (1982). 

80. Id. at 630-31. 

81. Guice, 621 A.2d at 555-56. 

82. The court also rejected the defendants’ arguments that they were entitled to a 
mistake of law defense due to their reliance on Schmid and, in the alternative, to an 
ignorance of the law defense. Id. at 557-58. 

83. 839 F. Supp. 477 (E.D. Mich. 1993). 
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used the term in a ‘‘positive and reinforcing manner,’ intending ‘‘to 
connote someone who is ‘fearless, mentally strong, and tough,’’’** and 
despite the absence of complaints from team members, news of the 
incident spread. Students held.a demonstration that was dubbed a 
‘racial incident’’ and reported upon in the national news.® Thereafter, 
the university administration determined that the coach’s remarks vi- 
olated the University’s discriminatory harassment policy and subse- 
quently informed the coach that the University would not renew his 
contract for the upcoming season. 

The coach and several members of the basketball team®’ brought suit, 
alleging that the coach’s termination violated their First Amendment 
rights to free speech and to academic freedom.® Both parties moved 
for summary judgment. 

The court granted the plaintiffs’ motion insofar as it claimed that the 
University’s policy was unconstitutional on its face. The court cited 
the section of the policy which sought to prevent 


any intentional, unintentional, physical, verbal, or nonverbal be- 
havior that subjects an individual to an intimidating, hostile or 
offensive educational, employment or living environment by .. . 
demeaning or slurring individuals through . . . written literature 
because of their racial or ethnic affiliation; or . . . using symbols, 
epitaphs [sic] or slogans that infer [sic] negative connotations about 
an individual’s racial or ethnic affiliation.® 


The court noted four deficiencies in the policy.” First, it was overbroad; 
it could suppress speech such as a ‘“‘treatise[] or a student’s term paper 





84. The court noted uncertainty about the coach’s pronunciation of the term and thus 
the intended connotation. One pronunciation (viz., ‘‘nigger’’) indicates a racial slur, 
while the other (viz., ‘‘nigga’’ or ‘‘niggah’’) has a nonoffensive meaning. The court, in 
deciding this cross-summary judgment motion, assumed that the coach intended the 
nonoffensive connotation. Id. at 479 n.1. 

85. Id. at 479 (citation omitted). 

86. Id. at 479. 

87. The University challenged the team members’ standing to protest the coach’s 
termination. Because the team members were also students at the university, the court 
found that the students had standing to challenge the constitutionality of the University’s 
discriminatory harassment policy. The court acknowledged that the team members might 
be affected by the coach’s termination since he would no longer be able to coach or 
mentor them. The court found, however, that the students were not ‘‘directly affected’’ 
by the coach’s termination and therefore that the students had no standing to challenge 
the coach’s termination. Id. at 480. 

88. The plaintiffs also alleged violations of the coach’s right to due process and of 
the Elliott-Larsen Civil Rights Act. MicH. Comp. Laws ANN. §§ 37.2101 to .2802 (West 
1985 & Supp. 1994). The plaintiffs also brought a claim for defamation which was 
dismissed without prejudice by stipulation of the parties. Dambrot, 839 F. Supp. at 479 
n.3. 

89. Dambrot, 839 F. Supp. at 481 (footnote and citation omitted). 

90. For an analyses of the constitutional validity of institutional speech regulations, 
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or even a Cafeteria bull session . . .’’ that was protected by the First 
Amendment even though it reached a conclusion that might demean a 
racial group.” Second, the court rejected the University’s argument 
that, because the policy was directed only at ‘‘fighting words,’’ it 
survived a constitutional challenge. The court noted that the Supreme 
Court had rejected a similar argument in R.A.V. v. City of St. Paul.” 
Third, the court, again relying on R.A.V., concluded that the policy 
inappropriately limited viewpoints; that is, positive comments about a 
racial or ethnic group were permissible while negative comments were 
not.*? Last, the court found the policy constitutionally void for vague- 
ness, illustrated by the fact that, even though the team members took 
no offense at the coach’s remarks, others found them offensive.” 

After finding the University’s policy unconstitutional, the court then 
turned to the issue of whether the coach’s speech was entitled to First 
Amendment protection. The court concluded that the coach’s speech 
did not satisfy the threshold inquiry in this analysis—whether the 
speech at issue involved a matter of public concern.® The court found 
no matters of public concern in the coach’s speech. The court noted 
that, while the coach’s purpose—motivating his players—was a reason- 
able matter of concern for one in his position, it did not rise to the 
level of public concern since it ‘‘lacked relation to the marketplace of 
ideas.’’®”? Since the University did not fire the coach for a constitution- 
ally impermissible reason, the court granted the University’s motion 
for summary judgment. 

In Iota Xi Chapter of Sigma Chi Fraternity v. George Mason Univer- 
sity, the University’s sanction of a fraternity chapter that presented a 
skit that included an offensive caricature of a black woman was found 
to violate Sigma Chi’s First Amendment rights. As a part of fund- 
raising entertainment, Sigma Chi put on an ‘‘ugly woman contest’’ in 
which fraternity members dressed as women. Students protested the 
sexist and racist nature of the presentation, and Sigma Chi apologized.” 





see Richard Kirk Page & Kay Hartwell Hunnicutt, Freedom for the Thought That We 
Hate: A Policy Analysis of Student Speech Regulation at America’s Twenty Largest Public 
Universities, 21 J.C. & U.L. 1 (1994). 

91. Dambrot, 839 F. Supp. at 481-82. The court concluded that the University’s 
policy was even more overbroad than the University of Michigan’s, which was struck 
down in Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich 1989). Dambrot, 839 
F. Supp. at 482. 

92. 112 S. Ct. 2538 (1992). 

93. Dambrot, 839 F. Supp. at 483. 

94. Id. at 484. 

95. See Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983). If the speech had 
involved a matter of public concern, the court would have balanced the coach’s interest 
in free speech against the University’s interest in efficient operations. 

96. Dambrot, 839 F. Supp. at 487. 

97. Id. at 488. 

98. 993 F.2d 386 (4th Cir. 1993). 

99. Id. at 388. 
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After being sanctioned by the University, Sigma Chi brought a section 
1983 action against the University and its dean. The district court 
granted summary judgment in favor of Sigma Chi,’ and the University 
appealed. 

In determining whether the First Amendment protected Sigma Chi’s 
skit, the appellate court noted that other forms of live entertainment, 
including music, motion pictures, street skits, and nude dancing, have 
been protected by the First Amendment.’ The court concluded that 
‘“‘the low quality of entertainment does not necessarily weigh in the 
First Amendment inquiry. It would seem, therefore, that Sigma Chi’s 
skit, even as low-grade entertainment, was inherently expressive and 
thus entitled to First Amendment protection.’”° 

The court also rejected the University’s argument that the skit was 
‘mindless fraternity fun’’* and that insufficient evidence had been 
presented from which the Chapter’s message could be determined. The 
court found that the two-pronged test of Texas v. Johnson’ was 
satisfied, and that the requisite intent to convey a message could be 
inferred from the conduct and the circumstances surrounding it. The 
first prong, ‘‘[aJn intent to convey a particularized message,’’* was 
satisfied both by the University’s affidavits and Sigma Chi’s apology. 
The court found that the second prong, a great likelihood ‘‘that the 
message would be understood by those who viewed it,’ was also 
satisfied. 

The court also relied on the Supreme Court’s recent decision in 
R.A.V. v. City of St. Paul’ in arriving at its decision. In R.A.V., the 
Court banned content discrimination as violative of the First Amend- 
ment, stating: ‘“The First Amendment does not permit St. Paul to 
impose special prohibitions on those speakers who express views on 
disfavored subjects.’’°* The court found that the University’s sanction 
of the Chapter for the message conveyed by the skit was precisely what 
R.A.V. prohibited. While the court acknowledged the University’s sub- 
stantial interest in preventing discrimination and racism, it concluded 
that the University could accomplish this mission in ways that would 
be constitutionally permissible. Unfortunately, the court did not suggest 
any acceptable alternatives that the University could have employed to 
avoid a constitutional violation. 





100. 773 F. Supp. 792 (E.D. Va. 1991). See Dutile, 1991 in Review, supra note 1, at 
82. 

101. Sigma Chi, 993 F.2d at 390-91. 

102. Id. at 391. 

103. Id. 

104. 491 U.S. 397, 109 S. Ct. 2533 (1989). 

105. Sigma Chi, 993 F.2d at 392 (quoting Spence v. Washington, 418 U.S. 405, 410- 
11, 94 S. Ct. 2727, 2730 (1974)). 

106. Id. (quoting Spence, 418 U.S. at 411, 94 S. Ct. at 2730). 

107. 112 S. Ct. 2538 (1992). 

108. Id. at 2547. 
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In Jeffries v. Harleston,’® a professor at the City University of New 
York, who was also chairman of its Black Studies Department, made 
an off-campus speech containing anti-Semitic and other derogatory 
ethnic remarks. The speech enraged many in the community, and, as 
a result, the Board of Trustees limited the professor’s appointment as 
chairman to one year instead of the customary three years.’ The 
professor filed suit against various University officials, alleging viola- 
tions of his First and Fourteenth Amendment rights.‘ After a jury 
verdict in his favor, the professor moved for an injunction reinstating 
him as chairman. In addition to opposing the injunction, the defendants 
moved to set aside the jury verdict due to insufficient evidence.’ 

In determining the sufficiency of the evidence, the district court 
addressed the factors that a plaintiff alleging a First Amendment vio- 
lation must show.’"* First, the speech must be fairly characterized ‘‘as 
speech on matters of public concern.’’* Second, the plaintiff must 
prove that the speech was at least a substantial factor in the discharge.’*® 
Last, if the plaintiff establishes the first two elements, the burden shifts 
to the defendant to show that either the same decision would have 
been made without the speech or that the plaintiff’s conduct interfered 
with the defendant’s ‘‘effective and efficient fulfillment of its respon- 
sibilities to the public.’’!”® 

The defendants first claimed that the evidence did not show that the 
speech was a substantial or motivating factor in shortening the plain- 
tiff’s tenure as chairman.” The district court held that the jury could 
reasonably have found that the evidence supported its contrary holding. 
The court found the defendants’ lack of an alternative reason for the 
shortened tenure particularly noteworthy.’ Furthermore, the court 





109. 828 F. Supp. 1066 (S.D.N.Y. 1993). The court issued three other opinions in this 
matter. The first denied cross-motions for summary judgment. 820 F. Supp. 736 (S.D.N.Y. 
1993). The second rejected the defendants’ argument that the constitutionally-unprotected 
portions of the professor’s speech could be separated from constitutionally-protected 
portions of it, and concluded that the professor’s speech was protected in its entirety. 
820 F. Supp. 739 (S.D.N.Y. 1993). The third opinion presented the court’s balancing of 
the professor’s interest in free speech against the University’s interest in efficient oper- 
ations. The court concluded that the professor’s interest outweighed the University’s 
because of the significance of the public concerns involved. 820 F. Supp. 741 (S.D.N.Y. 
1993). 

110. Jeffries, 828 F. Supp. at 1075. 

111. Id. at 1077. 

112. Id. at 1078. 

113. 

114. 

115. Id. 

116. Id. at 1079 (quoting Connick v. Myers, 461 U.S. 138, 150, 103 S. Ct. 1684, 1692 
(1983)). 

117. Id. at 1079. 

118. The court stated: 

We observe that defendants have presented not one scintilla of credible evidence 
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found that replacing the professor as chairman became a matter of much 
greater urgency after his controversial speech than it had been previ- 
ously.'?9 

Second, the defendants argued that insufficient evidence supported 
the jury’s finding that the 1991 speech did not hamper the operations 
of the University.’2° In sustaining the jury’s determination, the court 
observed that the defense did not present one student who decided not 
to take a course, or one graduate whose yearly contribution to the 
University decreased, as a result of the negative publicity generated by 
the speech.1?! 

Third, the court found that the evidence was sufficient to uphold the 
verdict against the four Trustees for depriving the professor of his 
rights.’ All four Trustees voted to shorten his time as chairman; that 
participation was enough to make them liable.’*° 

Fourth, the district court agreed with the defendants that the professor 
had no property interest in the chairmanship and thus dismissed the 
Fourteenth Amendment claims.’7* The Board of Trustees and the Uni- 
versity President ‘‘were authorized by the University’s Bylaws to ex- 
ercise their discretion in appointing department chairpersons’’’?> and, 
therefore, the professor’s expectations of reappointment were specula- 
tive and did not involve a property right worthy of constitutional 
protection. 

Fifth, the court dismissed the defendants’ claim that qualified im- 
munity shielded them from punitive damages.’?° The court reasoned, 
in light of established precedent, that ‘‘reasonable people in defendants’ 
positions would have understood that this denial was unlawful.’’!’ 

Finally, the court granted the professor’s request to be reinstated as 
department chairman.'”* The court found that the professor had shown 
a constitutional violation, a continuing irreparable injury should no 
relief be granted, and the lack of an‘adequate remedy at law.'?° The 
court was careful to spell out, however, that the University could 
monitor the professor for the remaining two years of his term and 





that the dramatic shift in ... [the University President’s] ... attitude toward 
the plaintiff and the accompanying sense of urgency within the administration 
. . . was caused by anything other than plaintiff’s July 20, 1991 speech. 
Id. at 1080. 
119. Id. 
120. Id. 
121. Id. at 1082. 
122. Id. at 1083. 
123. Id. 
124. Id. at 1084. For more on the right to due process in the employment context, see 
infra Section VIII.C.1. 
125. Jeffries, 828 F. Supp. at 1084. 
126. Id. at 1085. 
127. Id. at 1086. 
128. Id. at 1093. 
129. Id. 
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dismiss him if good cause appeared.’*° [In April of 1994, the Second 
Circuit affirmed the trial court’s conclusions that the professor’s removal 
violated his First Amendment rights’: and that the defendants were 
not protected by qualified immunity. The court also affirmed the plain- 
tiff’s reinstatement as chairman.'*? The court, however, vacated the 
district court’s order requiring the payment of punitive damages to the 
professor and remanded for a new trial on that issue.’** In November 
of 1994, the United States Supreme Court vacated the ruling and ordered 
the Second Circuit to reconsider the case in light of Waters v. Churchill, 
a case decided in May." ] 

In Idoux v. Lamar University System,'* the plaintiff sued Lamar 
University and University officials under the First and Fourteenth 
Amendments for his removal as interim president and executive vice- 
president.'** The plaintiff claimed to have been terminated because of 
his disagreement with the University over what he felt were its unethical 
practices.**’ In this case, three defendants, in their individual capacities, 
moved for summary judgment.*** 

In addressing the Fourteenth Amendment claim, the district court 
found that the plaintiff had no property interest which would trigger 
application of the Amendment.'*® Noting that Texas state law presumes 
that all employees are ‘‘at will’’ until shown otherwise, the court found 
that the plaintiff’s status as a tenured professor gave him a property 
interest only as an employee, not an interest in a particular position.’ 

The First Amendment issue required a deeper analysis. The district 
court found that to establish a deprivation of free-speech rights, a public 
employee must show: that the speech addresses a matter of public 
concern; that the employee’s speech interest outweighs the institution’s 
need for efficiency regarding the public service it performs; and that 
the speech motivated the action taken against the employee. 

The court had little trouble finding that the plaintiff met the first 
two elements. Citing precedent from the Court of Appeals for the Fifth 





130. Id. at 1096-97. 

131. 21 F.3d 1238, 1248 (2d Cir. 1994), cert. granted and judgment vacated, No. 94- 
112, 1994 WL 388592 (U.S. Nov. 14, 1994). 

132. 21 F.3d at 1249. 

133. Id. at 1250. 

134. No. 94-112, 1994 WL 388592 (U.S. Nov. 14, 1994). See Waters v. Churchill, 114 
S. Ct. 1878 (1994). 

135. 828 F. Supp. 1252 (E.D. Tex. 1993). The court previously granted a summary 
judgment to the University, its Board of Regents, and University officials in their official 
capacity. See infra text accompanying notes 416-23. 

136. Idoux, 828 F. Supp. at 1255. 

137. Id. at 1256. The plaintiff stated, among other things, that payments made to the 
University’s former women’s basketball coach were unauthorized and unethical. Id. 

138. Id. at 1255. 

139. For more on the right to due process in the employment context, see infra Section 
Vill.C.1. 

140. Jeffries, 828 F. Supp. at 1259. 

141. Id. at 1257. 
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Circuit, the district court stated that any speech concerning the mis- 
behavior of a public official implicates public concern.*? Next, the 
public’s need for ‘‘whistleblowers’’ to reveal public corruption easily 
outweighed any interest the University had in promoting the Univer- 
sity.’** The district court held, however, that the plaintiff failed to show 
the final element, namely, that the speech was a ‘“‘substantial’’ or 
“‘motivating’’ factor behind the University’s action.’** Indeed, the plain- 


tiff had not shown that his speech had ‘‘anything to do with his 
termination.’’**5 


3. Adverse Reaction to Refusals to Speak 


In Gotlob v. Beyard,"** a college administrator brought a section 1983 
action against the president and a vice president of Central Connecticut 
State University. The administrator had refused to disclose to the 
institution the identities of student athletes whom she had learned were 
involved in illegal gambling, and who may have had gambling prob- 
lems.**”? As a result, the administrator’s one-year employment contract 
was not renewed.’ The administrator alleged that her termination 
violated her First Amendment right to free speech and her Fourteenth 
Amendment right to due process.**® The defendants moved to dismiss 
the administrator’s claims. 

For purposes of deciding the motion to dismiss, the court assumed 
that the speech involved addressed a matter of public concern.**° Such 
speech will be protected if it does not ‘‘interfere{] with the employer’s 
‘effective and efficient fulfillment of its responsibilities to the pub- 
lic.’’’51 The court concluded that the plaintiff’s right to free speech 
did not outweigh the defendant’s ‘‘responsibility to the public to keep 
amateur athletics and public academic institutions free from illegal 
activities.’’5? The court also acknowledged the defendants’ interest in 
maintenance of ‘‘discipline and [in the] preservation of close working 





142. Id. (citing Brown v. Texas A&M Univ., 804 F.2d 327 (5th Cir. 1986)). 

143. Id. at 1258. 

144. Id. 

145. Id. 

146. 837 F. Supp. 26 (D. Conn. 1993). 

147. Id. at 27. 

148. Id. at 28. 

149. The plaintiff’s claims also included defamation, tortious interference with contract, 
and a violation of the Connecticut Free Speech Act. Id. Because the plaintiff’s constitu- 
tional claims were dismissed, however, these pendent claims were also dismissed. Id. at 
33. 

150. The plaintiff described the public concerns: ‘‘a student athlete’s privileged com- 
munications should be respected despite the duty to protect the campus community...’ 
and ‘‘persons with problems involving illegal activities would be discouraged from 
seeking help if such confidential communications were not respected ... .’’ Id. at 32. 

151. Id. at 31 (citations omitted). 

152. Id. at 33. 
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relationships involving personal loyalty or confidence . . . .’"*™ It con- 
cluded, therefore, that the institution had not violated the plaintiff's 
First Amendment rights. 

In addition, the court concluded that, because the plaintiff did not 
have an interest in continued employment that rose to the level of a 
property interest, her Fourteenth Amendment right was not violated.’ 
As a result, the plaintiff’s section 1983 claim was dismissed. 

In Scarce v. United States (In re Grand Jury Proceedings) ,'** a doctoral 
student at the University of Washington was held in contempt for 
refusing to answer grand jury questions regarding the release of labo- 
ratory animals and vandalism of the University’s facilities.15* The stu- 
dent had written to several publications concerning animal rights groups 
and had spoken with a leader of the Animal Liberation Front the day 
after the incident.” The student claimed a ‘‘scholar’s privilege’ and 
refused to answer specific questions about the incident.** 

The Court of Appeals for the Ninth Circuit refused to recognize a 
‘‘scholar’s privilege’’ in either the First Amendment or federal common 
law.’*° Even assuming a scholar had the same First Amendment pro- 
tection as a reporter, the student failed to meet the necessary require- 
ments to invoke the confidential-source privilege.’ He did not argue— 
as he should have—that, under Branzburg v. Hayes,’ ‘‘the questions 
were posed in bad faith, that they had a tenuous relationship to the 
subject of the investigation, that law enforcement did not have a 


legitimate need for the information, or that they were posed as a means 
of harassment.’’’*? Furthermore, no federal court had ever recognized a 
‘‘scholar’s privilege’ as a matter of federal common law.’ 


4. Use of Student Activities Fees 


In Smith v. Regents of the University of California,’ several students 
at the University of California, Berkeley, alleged that the University’s 
requirement that all students pay a mandatory, nonrefundable activity 
fee’®> violated their First Amendment rights to freedom of speech and 





153. Id. (quoting Giacalone v. Abrams, 850 F.2d 79, 87 (2d Cir. 1988)). 

154. Id. at 31. For more on the right to due process in the employment context, see 
infra Section VIII.C.1. 

155. 5 F.3d 397 (Sth Cir. 1993), cert. denied, 114 S. Ct. 685 (1994). 

156. 5 F.3d at 398. 

157. Id. at 398. 

158. Id. 

159. Id. at 403. 

160. Id. at 400. 

161. 408 U.S. 665, 92 S. Ct. 2646 (1972). 

162. Scarce, 5 F.3d at 400. 

163. Id. at 403. 

164. 844 P.2d 500 (Cal.), cert. denied, 114 S. Ct. 181 (1993). 

165. In 1982 when this case was tried, the fee was $12.50 per student for each quarter. 
844 P.2d at 504. 
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association, as well as a provision of the California Constitution’® and 
various state statutory provisions.**’ The Regents used the fees to fund 
the Associated Students of the University of California (ASUC), a 
campus organization that administered student government and student 
extracurricular activities. In addition to funding various student organ- 
izations, some of which pursued ‘‘frankly political or ideological 
goals,’’*** the ASUC debated national, state, and local issues and sub- 
sidized two lobbying organizations. 

At trial, the plaintiffs protested the use of their fees to fund fourteen 
student organizations, including Amnesty International, Campus Na- 
tional Organization for Women, Campus Abortion Rights Action League, 
Gay and Lesbian League, and Greenpeace Berkeley.’*® The trial court 
found for the Regents, and the appellate court affirmed. The California 
Supreme Court granted certiorari and remanded for consideration of 
Keller v. State Bar of California.’ The appellate court again affirmed, 
and once again the California Supreme Court granted certiorari. 

The California Supreme Court relied on cases involving labor-union 
and bar-association membership’”’ in determining that ‘‘the existence 
of a compelling interest sometimes permits the state to require a person 
to associate with an organization, or to support it financially, despite 
the general constitutional prohibition against laws with that effect.’’?”? 
The court also concluded, however, that ‘‘the organization’s use of 
mandatory contributions must be germane to the purposes that justified 
the requirement of support.’’!”* The court rejected the Regents’ argument 
that these principles were satisfied by virtue of the fact that the groups 
funded by ASUC provided students an educational opportunity ‘‘to 
express their views on campus, to participate in campus administrative 
positions, to provide self-education in government processes, to develop 
social skills, to inform the student body about a variety of issues, and 
to ensure freedom of expression and association.’’”* While recognizing 
that these groups provided some educational benefits to students, the 
court noted that, at some point, these benefits ‘‘become incidental to 
the group’s primary function of advancing its own political and ideo- 





166. Cat. Const. art. IX, § 9{a). 

167. The students also challenged the-Regents’ authority to collect the mandatory fees; 
the court concluded, however, that the Regents were ‘‘well within the broad powers of 
self-governance that the citizens of California have granted the University’s Regents under 
the state Constitution.’’ Smith, 844 P.2d at 503. 

168. Id. at 504. 

169. Id. at 504-05. 

170. 496 U.S. 1, 110 S. Ct. 2228 (1990). 

171. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 97 S. Ct. 1782 (1977) (labor union 
service fees); Keller v. State Bar of Cal., 496 U.S. 1, 110 S. Ct. 2228 (1990) (bar association 
dues). 

172. Smith, 844 P.2d at 507. 

173. Id. at 508. 

174. Id. 
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logical interests.’’*”> The court concluded that when that point is reached, 
the funding of the groups by way of mandatory fees unduly burdens 
the First Amendment rights of students who object. Thus, the court 
limited the use of the mandatory fees by requiring that the University 
offer students the option to deduct from their payments the proportion 
of the mandatory fee used to fund partisan organizations.’ The court 
noted two other cases that used this approach in similar circum- 
stances.’”’ 

The court reached a similar conclusion with respect to the lobbying 
organizations supported by the ASUC.’”* However, the court remanded 
the case for further factual determinations regarding whether the AS- 
UC’s own political activities, viz., debating issues and passing resolu- 
tions associated with those issues, involved partisan activities.'”° 


B. Religion on Campus 


1. The Establishment Clause 


In Zobrest v. Catalina Foothills School District ,**° the Supreme Court 
addressed an Establishment Clause issue in a high school setting. While 
concerns about religious activities are more compelling in primary and 
secondary schools than they are in institutions of higher education,’** 
the issue presented in Zobrest may have some application on college 
and university campuses and is therefore included in this survey. 


The petitioner in Zobrest was a ninth-grade student who had been 
deaf since birth.’*? He attended public school between the sixth and 





175. Id. at 511. In addition, students who disagree with the amount of the deduction 
calculated by the University ‘‘will be entitled to the procedural safeguards articulated in 
Keller: ‘an adequate explanation of the basis for the fee, a reasonably prompt opportunity 
to challenge the amount of the fee before an impartial decisionmaker, and an escrow for 
the amounts reasonably in dispute while such challenges are pending.’ Id. at 513 
(quoting Keller, 496 U.S. at 16, 110 S. Ct. at 2237). 

176. Id. at 513. 

177. Carroll v. Blinken, 957 F.2d 991, 992 (2d Cir.}, cert. denied, 113 S. Ct. 300 (1992) 
(holding that the State University of New York may constitutionally allocate mandatory 
student activities fees to fund a campus organization with whose speech some students 
disagreed as long as the organization spends the equivalent of the protesting students’ 
contributions on campus); Galda v. Rutgers, 772 F.2d 1060 (3d Cir. 1985), cert. denied, 
475 U.S. 1065, 106 S. Ct. 1375 (1986) (holding that Rutgers could not require students 
to pay a mandatory fee imposed specifically to support an independent organization 
whose aims the plaintiff students opposed). 

178. Smith, 844 P.2d at 516. 

179. Id. at 517. 

180. 113 S. Ct. 2462 (1993). For more on the Establishment Clause, see supra text 
accompanying notes 65-76. 

181. See Tilton v. Richardson, 403 U.S. 672, 687, 91 S. Ct. 2091, 2100 (19°°G) (At an 
institution of higher education, ‘‘there is less likelihood than in primary and cscondary 
schools that religion will permeate the area of secular education. This reduces the risk 
that government aid will in fact serve to support religious activities.’’). 

182. Zobrest, 113 S. Ct. at 2464. 
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eighth grades and had been provided with an interpreter by the public 
school system under the Individuals with Disabilities Education Act 
(IDEA).*®* At the beginning of ninth grade, his parents enrolled him in 
a Catholic high school and requested that the interpreter continue to 
be provided in the religious school.’ After seeking advice within the 
state government, the school refused, fearing a violation of the Estab- 
lishment Clause.’® The petitioner sued under the IDEA and the corre- 
sponding state law.**® 

The federal district court granted the school district’s motion for 
summary judgment, holding that the expense of an interpreter would 
involve an unacceptable entanglement of church and state.'*” The Court 
of Appeals for the Ninth Circuit affirmed the district court, relying on 
Lemon v. Kurtzman.’® 

The United States Supreme Court reversed, holding that ‘‘the Estab- 
lishment Clause does not bar the school district from providing the 
requested interpreter.’’*®® The Court relied on Mueller v. Allen’ and 
Witters v. Washington Department of Services for the Blind. In 
Mueller, the Court found constitutional a Minnesota law that allowed 
taxpayers to deduct some educational expenses from their state income 
taxes, even though approximately ninety percent of the deductions were 
claimed by parents whose children attended sectarian schools.**? Under 
this tax system, sectarian schools received a benefit from the govern- 
ment only when private individuals chose to send their children to 
those schools.’**? Furthermore, the law allowed all parents to deduct 
their children’s educational expenses, whether the child was in a public 
or a private, religious school.’* In Witters, the State of Washington 
provided vocational assistance to blind students, even those studying 
toward a religious profession.**% Once again, the Court deemed the 
system a general program whose benefits accrued to religious institu- 
tions only as the result of choices of individuals, not the state.’ 
Therefore, the Establishment Clause was not violated. 

In Zobrest, the Court found the same reasoning applicable.’ The 
IDEA provided assistance to any qualifying child without regard to the 





183. Id. See 20 U.S.C. § 1400 (1988 & Supp. IV 1992). 
184. Zobrest, 113 S. Ct. at 2464. 

185. 

186. 

187. Id. 

188. 403 U.S. 602, 91 S. Ct. 2105 (1971). 
189. Zobrest, 113 S. Ct. at 2464. 

190. 463 U.S. 388, 103 S. Ct. 3062 (1983). 
191. 474 U.S. 481, 106 S. Ct. 748 (1986). 
192. Zobrest, 113 S. Ct. at 2466-67. 

193. Id. at 2467. 

194. 

195. 

196. 

197. 
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‘‘sectarian-nonsectarian, or public-nonpublic nature’’ of the school.’ 
Accordingly, the presence of an interpreter in a sectarian school reflects 
the private choice of the parents, not the state, and thus does not 
violate the Establishment Clause.’ 

In North Carolina v. Pendleton,” an undergraduate at Campbell 
University, a private institution affiliated with the Baptist Church, was 
arrested by University police officers for driving while impaired. The 
University’s security personnel had been commissioned as police offi- 
cers pursuant to a North Carolina statute.?°' The student was convicted, 
and thereafter moved to dismiss, contending that the state statute 
violated the Establishment Clauses of both the United States and North 
Carolina Constitutions.?°? The trial court accepted the student’s argu- 
ment and dismissed the matter.*°° The state appealed. 

The appellate court analyzed the constitutional challenge under the 
three-pronged test established in Lemon v. Kurtzman. First, the court 
determined that the state statute had a secular purpose.” The statute 
did not manifest an intent to aid or hinder any religion or religious 
organization; nor did it prefer one religion to another. In order to 
protect persons and property, the statute extended police power to 
public and private organizations.?°° 

Second, the court considered whether the primary effect of the statute 
was to advance or inhibit religion. The court rejected the defendant’s 
argument that, because part of the University officers’ role was to 
enforce the University’s rules of conduct,?” the statute conferred a 
benefit on the University that violated the Establishment Clause. The 
court noted the statute’s applicability to public and private organiza- 
tions of varied forms? as evidence of its secular nature. ‘‘Public and 
private organizations are benefitted by having increased authority to 
protect persons and property located on their premises and the State is 
benefitted by the increased law enforcement which is provided without 





198. Id. 

199. Id. 

200. 435 S.E.2d 100 (N.C. Ct. App. 1993). 

201. N.C. Gen. Stat. § 74A-1 to -4 (1993). 

202. U.S. Const. amend. I; N.C. Const. art. I, §§ 13, 19. 

203. The court’s analysis focused on the Supreme Court’s interpretation of the Estab- 
lishment Clause, and the court noted the state supreme court’s conclusion that ‘‘the 
neutrality demanded by the First Amendment is also compelled by the conjunction of 
Sections 13 and 19 of Article I.’’ Church v. North Carolina, 263 S.E.2d 726, 730 n.1 
(N.C. 1980). 

204. 403 U.S. 602, 91 S. Ct. 2105 (1971). 

205. Pendleton, 435 S.E.2d at 103. 

206. Id. at 103-04. 

207. The University rules prohibited consumption of alcohol on campus and restricted 
visits from members of the opposite sex in campus dormitories. Id. at 104. 

208. The statute applied ‘‘to hospitals and educational institutions, whether state or 
private, public utilities, construction companies, manufacturing companies, auction com- 
panies and private security corporations.’’ Id. 








1994] HIGHER EDUCATION AND THE COURTS: 1993 183 


expense to the State.’’°° Thus, the court found the primary purpose of 
the statute was secular, and noted that the receipt of incidental benefits 
by the University did not make the statute unconstitutional.” 

Third, the court concluded that the statute did not foster an excessive 
entanglement between the State and the University’s religious purposes. 
Noting that the case did not present the typical entanglement issue in 
which payment of revenues generated through tax dollars flowing to a 
religious institution requires government oversight of the institution, 
the court stated that the exercise of law enforcement authority was 
strictly secular.2** The court also found that requiring the University 
police officers to serve two functions—enforcing state law and assisting 
in enforcing the University code of student conduct—was not excessive 
entanglement.?” 

Because the three prongs of the Lemon test were satisfied, the court 
found that the state statute did not violate the federal or state 
constitutions?’* and reversed the trial court’s contrary ruling. The de- 
fendant’s conviction was therefore upheld.” 

In DeMarco v. Holy Cross High School,?** the Second Circuit held 
that applying the Age Discrimination in Employment Act (ADEA)?’* to 
an action brought by a lay teacher against his parochial-school employer 
did not violate the Establishment Clause of the Constitution.?’”? The 
court stated that the relationship between the teacher and the school 
in this action was not so ‘‘pervasively religious’’ as to offend the 
Establishment Clause.?** In this case, the school claimed the teacher 
was fired for not fulfilling religious duties.?*° The court was confident, 
nonetheless, that the district court could focus the case to determine 
whether the teacher was fired because of age or for the reasons related 
to religion. Moreover, this determination, in the court’s view, could be 
made ‘‘without putting into issue the validity or truthfulness of Catholic 
religious teaching.’’?2° 

An alleged violation of the Minnesota State Constitution was at issue 
in Minnesota Federation of Teachers v. Mammenga,”*' in which the 
union and its president alleged that the Minnesota Post-secondary 





209. 

210. Id. 

211. Id. at 105. 

212. Id. 

213. The court also rejected the defendant’s alternative argument that the delegation 
of a governmental function to the University violated the Establishment Clause. Id. 

214. Id. 

215. 4 F.3d 166 (2d Cir. 1993). 

216. 29 U.S.C. §§ 621-634 (1988 & Supp. IV 1992). For more on age discrimination 
in employment, see infra Section VIII.D.3. 

217. DeMarco, 4 F.3d at 168. 

218. Id. at 172. 

219. Id. 

220. Id. 

221. 500 N.W.2d 136 (Minn. Ct. App. 1993). 
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Enrollment Options Act??? violated the establishment clauses of the 
Minnesota Constitution.2?* Under the Act, public high school students 
were permitted to take courses at colleges and universities for either 
secondary or post-secondary credit. The State reimbursed participating 
institutions. While both private and public institutions participated in 
the program, reimbursement was made only for nonsectarian courses.?2* 

For purposes of deciding defendant Bethel College’s summary judg- 
ment motion, the trial court presumed that Bethel was pervasively 
sectarian.22> The trial court granted the motion, and the plaintiffs 
appealed. The appellate court concluded that the benefits Bethel re- 
ceived from the Act were indirect and incidental for many reasons. 
First, the Act was designed to benefit high school students, not Bethel 
and similar institutions.?"° Second, since the students could choose to 
attend either public or private institutions, Bethel had no control over 
how many students chose Bethel nor over whether those students chose 
sectarian or nonsectarian courses.??” Third, the State reimbursed less 
than half of Bethel’s costs associated with students attending Bethel 
under the Act.??@ Fourth, Bethel ensured that the payments received 
under the Act were used only for nonsectarian purposes.” 

The court also rejected the plaintiffs’ argument that the state consti- 
tution was violated whenever a sectarian institution received state 
funds.?°° The court therefore found that the Act did not violate the 
Minnesota Constitution and affirmed the trial court’s grant of summary 
judgment for the defendants. 





222. MINN.’ STAT. ANN. § 123.3514 (West 1993 & Supp. 1994). 
223. MINN. ConsT. art. 1, § 16; id. art. 13, § 2. The Minnesota Establishment Clauses 
provide: 
The right of every man to worship God according to the dictates of his own 
conscience shall never be infringed; nor shall any man be compelled to attend, 
erect, or support any place of worship[;] ... nor shall any money be drawn 
from the treasury for the benefit of any religious societies or religious or 
theological seminaries. 

Id. art. 1, § 16. 
In no case shall any public money or property be approriated or used for the 
support of schools wherein the distinctive doctrines, creeds or tenets of any 
particular Christian or other religious sect are promulgated or taught. 

Id. art. 13, § 2. 

By their terms, these clauses impose greater restraints on state spending that benefits 
religion than does the comparable language in the First Amendment to the Federal 
Constitution. 

224. Mammenga, 500 N.W.2d at 137 (citations omitted). 

225. Id. at 138. 

226. Id. at 138-39. 

227. Id. at 139. 

228. 

229. 

230. 
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2. The Free Exercise Clause 


In Kissinger v. Board of Trustees,?** a student challenged a require- 
ment of Ohio State University’s veterinary school that every student 
successfully complete a course involving operations on healthy ani- 
mals.?3? The University fully informed students of this requirement 
before they began classes at the school; the student objected to the 
course only when she reached that level of her schooling.?** After the 
suit was filed, the parties settled and the student brought a new action 
against the University for attorney’s fees under section 1988.74 

To receive attorney’s fees under section 1988 after a settlement, a 
party must prove legal entitlement to the redress accomplished through 
the settlement.?*5 In this suit, the student argued only that her freedom 
of religion had been infringed upon by the University.2** The court 
applied the three-prong Smith?*’ test to her claim: (1) was the rule 
generally applicable; (2) was the rule aimed at a particular religious 
group; and (3) did the rule contain particularized exemptions??* Ap- 
plying the test to the University’s policy, the court found that the 
student’s religious freedom had not been violated.” First, the Univ- 
ersity’s curricular requirement applied to every student in the veterinary 
school. Second, the record showed that the course was required 
solely for pedagogical purposes.”*! Third, no student had ever graduated 
from the University without successfully taking the course.?* 

In November 1993, shortly after this case was decided, President 


Clinton signed the Religious Freedom Restoration Act (RFRA)** into 
law. RFRA abandoned the Smith test for determining when a state may 
place a substantial burden on the exercise of religion. In place of the 
Smith test, RFRA reinstated the ‘‘compelling interest’’ jurisprudence“ 





231. 5 F.3d 177 (6th Cir. 1993). 

232. Id. at 178. 

233. Id. 

234. a 

235. Id. at 179. 

236. Id. 

237. Employment Div. v. Smith, 494 U.S. 872, 110 S. Ct. 1595 (1990). See Edward C. 
Lyons, Note, Oregon v. Smith and the Religious Freedom Restoration Act: An Educational 
Perspective, 20 J.C. & U.L. 333 (1994). 

238. Kissinger, 5 F.3d at 179. 

239. Id. at 181. 

240. Id. at 179. 

241. Id. 

242. Id. at 180. 

243. Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 U.S.C.A. §§ 2000bb to 2000bb- 
4) (West Supp. 1994)). For more on free exercise of religion, see supra text accompanying 
notes 37-41. 

244. See Sherbert v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963); Wisconsin v. Yoder, 
406 U.S. 205, 92 S. Ct. 1526 (1972). In addition to the requirement that the state have 
a compelling interest before it may burden the exercise of religion, RFRA requires that 
the burden is the least restrictive one possible. RFRA also amended section 1988 to 
provide for reimbursement of a prevailing plaintiff's attorneys fees. 42 U.S.C.A. § 1988 
(West 1981 & Supp. 1994). 
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which prevailed prior to Smith. Thus, in order for the University to 
prevail after the enactment of RFRA, it would have to demonstrate 
compelling state interests in requiring the student to complete the 
course, and these interests would have to be found to outweigh the 
student’s right to free exercise of religion. 


III. INVASIONS OF PRIVACY 


The University of Colorado—Boulder’s program for drug testing its 
student athletes was found unconstitutional by the Colorado Supreme 
Court in University of Colorado v. Derdeyn.?** In order to participate 
in intercollegiate athletics, the University program required student 
athletes to consent to both annual and random drug testing, as well as 
to the release of test results.2*° The program was challenged in a class 
action brought on behalf of all present and prospective student athletes 
at the University. 

The trial court, after concluding that the program was unconstitu- 
tional,*”7 permanently enjoined the University from testing student 
athletes.2** The appellate court affirmed.?*® The Colorado Supreme Court 
granted certiorari on two issues: whether the University’s suspicionless 
drug-testing program was constitutionally reasonable, and whether con- 
sent given by student athletes could be valid if such consent was a 
condition of participation in intercollegiate athletics at the University.?° 





245. 863 P.2d 929 (Colo. 1993), cert. denied, 114 S. Ct. 2729 (1994). [Although the 
Colorado Supreme Court found the University’s random, suspicionless drug-testing pro- 
gram unconstitutional, the California Supreme Court reached a contrary conclusion in 
Hill v. National Collegiate Athletic Ass’n, 865 P.2d 633 (Cal. 1994), finding that Stanford 
University’s student athletes had diminished expectations of privacy because of their 
participation in intercollegiate athletics.] 

246. Derdeyn, 863 P.2d at 930-32. The testing program began in 1984, and was revised 
three times prior to the initiation of this litigation and once thereafter. Id. Since the 
University indicated that, under some circumstances, it may re-instate procedures from 
one of the previous programs, every version of the University’s drug-testing program was 
at issue in this litigation. Id. at 932-33. 

247. The University program was found to violate both the Fourth Amendment of the 
United States Constitution and article II, section 7, of the Colorado Constitution. Id. at 
930. 

248. The University’s reasons for conducting the program included compliance with 
NCAA-required testing, concern for the health and safety of the students, and promotion 
of fair competition. Although the trial court called the University’s interests ‘‘commend- 
able and valid,’’ it found that the University’s interests did not outweigh the student 
athletes’ reasonable expectations of privacy. Id. at 933. The court found that urinalysis 
without individualized suspicion was an unreasonable search under the Fourth Amend- 
ment. In addition, rapid eye examinations, which were used during certain periods at 
issue to initially select student athletes for urinalysis, were found unreasonable because 
the test would not reveal the information sought. Id. at 934. 

249. 832 P.2d 1031 (Colo. Ct. App. 1991). The appellate court affirmed the trial court’s 
decisions in all respects except for the prohibition on all testing not premised on probable 
cause. On this point, the appellate court reversed the trial court. 863 P.2d at 935. 

250. Id. 
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The University? argued that its drug-testing program was reasonable 
because of the student athletes’ diminished expectations of privacy and 
the compelling governmental interests served by the program. In ana- 
lyzing this contention, the court balanced the magnitude of the intrusion 
into the student athletes’ privacy against the importance of the govern- 
mental interests served by the program.?* 

The University presented six arguments supporting its assertion that 
the intrusion on student athletes’ privacy was minimal. First, the 
University argued, under the current program urine samples were 
collected with aural monitoring only. The court gave little weight to 
the proposition that there was a great difference between visual and 
aural monitoring of the production of urine samples, and noted the 
University’s refusal to agree that it would not reinstate previous pro- 
grams, which included visual monitoring.” 

Second, the University argued that, because student athletes routinely 
give urine samples as part of required annual examinations and because 
they have regular, physical contact with trainers, the student athletes 
had diminished expectations of privacy. The court criticized this con- 
clusion, noting that, under the program, the samples were not collected 
in a medical environment, and that, because many people have annual 
physical examinations, the student athletes could not be characterized 
as submitting to ‘‘frequent’’ medical examinations.” 


Third, the University argued that the student athletes’ expectations 
of privacy were diminished because their conduct both on- and off- 
campus was regulated?*5 as an additional condition of participation in 





251. The parties agreed that the University was a state actor for purposes of this 
litigation. Id. at 930 n.1. While any search conducted by the University must be reasonable 
in order to comport with the Fourth Amendment, probable cause to conduct the search 
may not be required. Instead, because the search serves special governmental needs, ‘“‘it 
is necessary to balance the individual’s privacy expectations against the Government’s 
interests to determine whether it is impractical to require a warrant or some level of 
individualized suspicion in the particular context.’’ Id. at 936 (quoting National Treasury 
Employees Union v. Von Raab, 489 U.S. 656, 665-66, 109 S. Ct. 1384, 1391 (1989)). 

252. Prior to conducting the balancing, the court noted its conclusions on two prelim- 
inary matters. First, the court concluded that trial court’s determination of the degree of 
intrusiveness of a search was a question of fact entitled to deference by the reviewing 
court. Id. at 937-38. In addition, the court concluded that the issues in this cases were 
more similar to cases involving the Fourth Amendment rights of adults in a workplace 
environment than they were to cases involving high school students’ rights under the 
Fourth Amendment. Id. at 938-39. In November of 1994, the United States Supreme 
Court granted certiorari in Vernonia Sch. Dist. 475 v. Acton, 23 F.3d 1514 (9th Cir.), 
cert. granted, 1994 U.S. LEXIS 8323 (U.S. Nov. 28, 1994). Vernonia involves a middle 
school’s random, suspicionless drug-testing program for athletes that was declared un- 
constitutional by the Court of Appeals for the Ninth Circuit. The Ninth Circuit disagreed 
with the Seventh Circuit’s conclusion in Schaill v. Tippecanoe County Sch. Corp., 864 
F.2d 1309 (7th Cir. 1988), which held a similar program constitutional. 

253. Id. at 939. 

254. Id. at 939-40. 

255. The University claimed that the regulations of student athletes included main- 
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intercollegiate sports. The court concluded that the record at trial did 
not support the University’s characterization of the regulations as ‘‘ex- 
tensive’’ and that none of the regulations involved intrusions on privacy 
similar to the intrusion associated with monitored urine sample collec- 
tion.?5° 

Fourth, the University argued that the National Collegiate Athletic 
Association (NCAA) requirement that student athletes submit to similar 
testing diminished their expectations of privacy. The court acknowl- 
edged that required participation in one such program may decrease 
the intrusiveness of required participation in a similar program. The 
court, however, also noted testimony which corroborated the claim that 
the University’s testing program negatively affected the relationship 
between the student athletes and their trainers.*°” 

Fifth, the University argued that the student athletes’ expectations of 
privacy were diminished because the consequences of refusing to pro- 
vide a urine sample were not severe. The court rejected this argument, 
finding that, even though few student athletes obtain professional 
contracts in their chosen sports, many student athletes would not be 
able to afford a college education without the scholarships associated 
with intercollegiate athletics. In addition, the court noted that many 
student athletes obtain professional positions as high school or college 
coaches based, at least in part, on their participation in intercollegiate 
athletics. These reasons, along with the value of participation in inter- 
collegiate athletics for its own sake, led the court to conclude that the 
consequences of refusing to participate in the University’s drug-testing 
program were significant.?* 

Sixth, the University argued that the student athletes’ expectations 
of privacy were diminished because positive test results were confiden- 
tial and not used for criminal law enforcement purposes. The court 
concluded that this point added nothing to the analysis because this 
fact was already considered by applying the standards for special 
interest searches?®® instead of those pertaining to criminal procedure 
cases, which generally require that a search cannot be conducted absent 
probable cause. The court also noted that, even though the University 
had never shown any intention to publicize test results, the list of 
parties to whom the student athlete must consent to receiving the test 
results was substantial, and may include the student athlete’s em- 





taining required levels of academic performance, monitoring of course selection, adhering 
to training rules, attending mandatory practice sessions, observing diet restrictions and 
curfews, attending study halls, and prohibiting alcohol and drug use. Id. at 940. 

256. Id. at 940-41. 

257. Id. at 941. 

258. Id. at 941-42. 

259. See, e.g., Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 109 S. Ct. 
1402 (1989); National Treasury Employees Union v. Von Raab, 489 U.S. 656, 109 S. Ct. 
1384 (1989). 
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ployer.?© Based on these six reasons, the court concluded that the 
random, suspicionless testing was a ‘‘clearly significant’’ intrusion.”®' 

Against this conclusion that the intrusion on the student athletes’ 
rights to privacy was significant, the court balanced the University’s 
interests in maintaining the drug-testing program. These interests were 
‘“‘preparing its athletes for drug testing in NCAA championship events, 
promoting the integrity of its athletic program, preventing drug use by 
other students who look to athletes as role models, ensuring fair 
competition, and protecting the health and safety of intercollegiate 
athletes.’’?*? The court noted that, while in most of the cases upholding 
the constitutionality of suspicionless searches, a public safety or na- 
tional security interest was present,” the University asserted no such 
interest in this case. This absence, combined with the significant 
intrusion on the student athletes’ privacy, led the court to conclude 
that the University’s drug-testing program was unconstitutional.** 

The court conceded that the University’s interest in protecting the 
health and safety of its intercollegiate athletes, and all of its students, 
was ‘‘unquestionably significant.’’?®* The court was not persuaded, 
however, that either this interest or the University’s interests in the 
integrity of its athletic program and fair competition were sufficiently 
important governmental interests to outweigh the competing Fourth 
Amendment concerns.?® 


The University also argued that, even if its drug-testing program was 
not otherwise constitutionally reasonable, the student athletes volun- 
tarily consented to participation in the program.” The supreme court 
deferred to the trial court’s finding of fact that the University coerced 
the student athletes to consent by threatening the loss of participation 
in intercollegiate athletics, finding that conclusion supported by the 
record and therefore not clearly erroneous.” The court stated: 


It is clear from the record that a student will be denied the 
opportunity to participate in [the University’s] intercollegiate ath- 





260. Derdeyn, 863 P.2d at 942. 

261. Id. at 943. Justice Erickson, one of the two dissenting justices, reached a contrary 
conclusion in the balancing analysis, finding that the University’s interests outweighed 
the student athletes’ expectation of privacy. Id. at 959-63 (Erickson, J., dissenting). 

262. Id. at 943 (footnote omitted). 

263. Id. at 944-45 (citations omitted). 

264. Id. at 945. 

265. Id. 

266. Id. at 945-46. 

267. The court noted that the suit was brought on behalf of the class that consisted 
of present and prospective student athletes, and that the trial court’s decision was based 
on the presumption that the same procedures were—and would be—used to obtain the 
consent of all student athletes, past and future. The University did not assert that 
individualized determinations were required or that consent could not be determined 
with respect to future students. Id. at 949. 

268. Id. at 946-48. 
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letic program in absence of execution of a signed consent. It is 
equally clear that no athletic scholarship will be available to a 
student who does not consent to drug testing. The pressure on a 
prospective student athlete to sign a consent to random, suspi- 
cionless drug testing under such circumstances is obvious.” 


The supreme court also noted the trial court’s conclusion in the alter- 
native that, under the doctrine of unconstitutional conditions, no con- 
sent can be voluntary when its consequence is the denial of a government 
benefit such as participation in intercollegiate athletics at a state uni- 
versity.?”° 

The University of Illinois recruited Deon Thomas, an All-American 
basketball player, and allegedly offered him $80,000 and a car to sign 
with Illinois.2”7* When Thomas mentioned this offer to Bruce Pearl, a 
coach at the University of Iowa who was also recruiting Thomas, Pearl 
began recording his telephone conversations with Thomas.?” Proving 
the allegations true would result in a violation of the NCAA’s rules.” 
Due to the alleged offer and ensuing investigation, Thomas sat out his 
freshman year of basketball and the NCAA penalized the University of 
Illinois.2”* Thomas then brought suit against Pearl for federal and state 
wiretapping violations.?” 

Addressing the federal wiretapping claim, the court found that Pearl’s 


activity fell into an exception: ‘‘[A]ny eavesdropper [is relieved] from 
liability who does not surreptitiously record conversations ‘for the 





269. Id. at 949. Chief Justice Rovira, one of the two dissenting justices, disagreed with 
this conclusion. He stated that the level of coercion on individual student athletes must 
be considered, and noted that the level of coercion felt by a student athlete in need of 
scholarship assistance was dramatically different than that felt by a heavily recruited 
athlete with his or her choice of institutions and scholarships. The Chief Justice concluded 
that, because these individual determinations were impossible (notably those pertaining 
to class members who were prospective student athletes), the trial court’s conclusion was 
not supported by the record and therefore was clearly erroneous. Id. at 951-52 (Rovira, 
C.J., dissenting). 

270. Id. at 948. In his dissent, Chief Justice Rovira disagreed with the majority’s 
application of the doctrine of unconstitutional conditions. He argued that the doctrine 
was not an absolute prohibition on the government’s ability to condition the receipt of 
a benefit on the waiver of constitutional rights. Instead, the governmental interest should 
be balanced against the individual’s interest in not being required to waive his or her 
rights. The Chief Justice concluded that the University’s interests in maintaining the 
drug-testing program outweighed the student athletes’ interests in participating in inter- 
collegiate athletics. Id. at 953-57 (Rovira, C.J., dissenting). Justice Erickson reached a 
similar conclusion in his dissent. Id. at 963-67 (Erickson, J., dissenting). 

271. Thomas v. Pearl, 998 F.2d 447, 448 (7th Cir. 1993), cert. denied, 114 S. Ct. 688 
(1994). 

272. Id. 

273. Id. at 449. 

274. Id. 

275. Id.; 18 U.S.C. §§ 2511(1)(a), (c) (1988); ILL. Rev. Stat. ch. 720, para. 5/14-2 
(Smith-Hurd 1993). 
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purpose of committing any criminal or tortious act in violation of the 
Constitution or laws of the United States or any State,’ where at least 
one party to the conversation consents.’’?”° Since Thomas did not allege 
that Pearl violated any laws or committed tortious conduct, the court 
dismissed the federal claim.?”” The court also dismissed the state wire- 
tapping claim, because the Illinois statute required that the wiretapper 
listen in secret.?”® Since Thomas knew he was talking to Pearl, the 
conversation was not recorded in secret.?”° 


IV. Tort LIABILITy 


A. Negligence 


In Kleinknecht v. Gettysburg College,?*° the parents of a student athlete 
who died of cardiac arrest while practicing lacrosse sued the College. 
The district court granted summary judgment for the College,”*' and 
the parents appealed. 

The Court of Appeals for the Third Circuit reversed the trial court’s 
conclusion that the College owed no duty to the student athlete.7*? The 
appellate court found that a special relationship existed between the 
College and the student athlete.?** The College had actively recruited 
the student for its intercollegiate lacrosse team ‘‘for its own benefit, 
probably thinking that his skill at lacrosse would bring favorable atten- 
tion and so aid the College in attracting other students.’’?* In so 
holding, the court distinguished other cases in which students were 
injured at colleges while pursuing private interests.?* 

The appellate court also reversed the trial court’s conclusion that the 
student athlete’s attack was unforeseeable, finding the trial court’s 





276. Thomas, 998 F.2d at 451 (footnote omitted). 

277. Id. at 451-53. 

278. Id. at 453. 

279. Id. 

280. 989 F.2d 1360 (3d Cir. 1993). 

281. 786 F. Supp. 449 (M.D. Pa. 1992). See Dutile, 1992 in Review, supra note 1, at 
145-46. 

282. The district court’s jurisdiction was based on diversity, and the parties agreed 
that Pennsylvania law applied. Kleinknecht, 989 F.2d at 1365. Because the Pennsylvania 
Supreme Court had not previously addressed the issue presented in this case, the Third 
Circuit predicted how that court would rule if presented with this issue. Id. at 1369, 
1371. 

283. But cf. Fisher v. Northwestern State Univ., 624 So. 2d 1308 (La. Ct. App. 1993) 
(holding that the University had no duty to provide adult supervision for its cheerleading 
squad). 

284. Kleinknecht, 989 F.2d at 1368. Similarly, an Oregon appellate court found Warner 
Pacific College liable for foreseeable injuries sustained by a student athlete. The College’s 
basketball coach asked the student to participate in a basketball scrimmage even though 
the coach knew that the student had been advised by his doctor to abstain from athletic 
activity. Lamorie v. Warner Pacific College, 850 P.2d 401 (Or. Ct. App. 1993). 

285. Kleinknecht, 989 F.2d at 1368. 
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definition of foreseeability too narrow.7** The court concluded that it 
was not necessary for the College to be able to foresee the specific 
harm suffered by the student athlete, but was bound to foresee ‘‘a life- 
threatening injury occurring during participation in an athletic event 
like lacrosse ... .’’?®? The appellate court remanded the matter for a 
determination of whether the College breached the duty it owed the 
student athlete and his parents.” 

The appellate court also noted that the trial court’s conclusion that 
the College had acted reasonably when faced with this emergency 
depended upon the lower court’s conclusion that the College owed the 
student athlete no duty of care.?*° Accordingly, the court held that this 
issue must be reconsidered on remand.” 

The appellate court also reversed the trial court’s ruling that the 
College was entitled to immunity under Pennsylvania’s Good Samaritan 
law.?** The appellate court rejected the argument that, because the 
definition of ‘‘person’’ under Pennsylvania statutory law generally 
includes corporations and associations, the Good Samaritan law ex- 
empted the College from liability for attempting to help the stricken 
student athlete. Because the Good Samaritan law extended immunity 
to persons who held certificates in first aid or basic life support, the 
appellate court concluded that it was unlikely that the state legislature 
intended for the statute to apply to organizations like the College.?* 

In Hoeffner v. The Citadel,?®* the parents of a student who committed 
suicide brought a wrongful death action against The Citadel and its 
physician. The student was a sophomore who had been treated by The 
Citadel’s physician for emotional and medical problems. During his 
treatment, the student revealed that he often thought of suicide.?% At 
trial, the jury found for the defendants and the court entered judgment 
on the verdict. The parents appealed. 

On appeal, the parents challenged the propriety of the jury instruc- 
tions, which authorized a conclusion that the student assumed the risk 
that caused his death if he voluntarily exposed himself to a risk of 
which he had actual knowledge and which he fully appreciated.?*° The 
South Carolina Supreme Court agreed with the parents that the student’s 





286. Id. at 1370. 

287. Id. 

288. Id. at 1371. 

289. Id. at 1372-73. 

290. Id. at 1373. 

291. 42 Pa. Cons. Stat. ANN. §§ 8332(a), (b)(2) (1982). 

292. Kleinknecht, 989 F.2d at 1374. 

293. 429 S.E.2d 190 (S.C. 1993). 

294. Id. at 192. 

295. Id. The parents raised on appeal other issues pertaining to the relationship of the 
physician’s probation (for reasons The Citadel stated were unrelated to the student’s 


suicide); the supreme court, however, affirmed the trial court’s rulings on those issues. 
Id. at 192-93. 
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act of suicide could not be used to establish that he assumed the risk 
of harm created by the defendants’ alleged negligence in caring for the 
student’s mental health.7°* The court therefore reversed the trial court’s 
judgment in favor of The Citadel and the physician. The court stated, 
however, that its holding should not be interpreted to impose strict 
liability on health care professionals whenever patients show signs of 
depression. Rather, liability can be found only when health care profes- 
sionals depart from the standards of their profession and when that 
departure is the proximate cause of the patient’s suicide.?%” 

In Nero v. Kansas State University,” a student sued the University 
for negligence after she was sexually assaulted by another student in 
her dormitory’s recreation room.” Although the student who commit- 
ted the assault had recently been charged with the rape of another 
student, the University allowed him to live in a co-ed residence hall 
during a three-week intersession.© The trial court granted the Univ- 
ersity’s summary judgment motion, and the student appealed. 

On appeal, the student argued that the University owed her a duty 
of care because of the University’s special relationship with her, and 
because of its relationship with the student who attacked her.** The 
appellate court relied on precedent from other jurisdictions®** in con- 
cluding that, with the decline of the doctrine of in loco parentis, the 
University had no duty to protect the student from either fellow students 
or third parties simply because of the University-student relationship.*” 


The court also rejected the student’s argument based on the University’s 
relationship with the student who attacked her.*™ 





296. Id. at 193. 

297. Id. at 194. 

298. 861 P.2d 768 (Kan. 1993). 

299. The student also sued her attacker for sexual assault and battery, and was granted 
summary judgment on that claim. In addition, the student who committed the attack 
was found to have violated the University’s policy prohibiting sexual violence. Id. at 
772. 

300. After the student was accused in the first incident, which occurred near the end 
of the spring session, the University assigned the student to an all-male residence hall 
to separate the student and the victim. During the three-week intersession, however, the 
only residence hall available to students, and thus the one to which the student was 
assigned, was co-ed. Id. at 771-72. 

301. Id. at 772. 

302. Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 909, 
100 S. Ct. 1836 (1980); Tanja H. v. Regents of the Univ. of Cal., 278 Cal. Rptr. 918 
(1991); Crow v. California, 271 Cal. Rptr. 349 (1990); Baldwin v. Zoradi, 176 Cal. Rptr. 
809 (1981); Eiseman v. New York, 511 N.E.2d 1128 (N.Y. 1987); Furek v. University of 
Del., 594 A.2d 506 (Del. 1991); Mullins v. Pine Manor College, 449 N.E.2d 331 (Mass. 
1983). 

303. Nero, 861 P.2d at 778. 

304. The student’s argument was based on the RESTATEMENT (SECOND) OF TorTs § 319 
(1965). The court concluded, however, that the University did not have the control over 
the student who committed the attack that section 319 contemplated. Nero, 861 P.2d at 
779. 
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Although emphasizing that the University is not an insurer of its 
students’ safety, the court concluded that the University might be liable 
to the student if the University breached its duty of care to protect the 
student from reasonably foreseeable acts of third parties within the 
University’s control. The University, with knowledge of the previous 
incident, allowed the accused student to live in the co-ed dorm along 
with the plaintiff, who was a visiting student from another university 
and thus was unlikely to know of the previous incident. The court 
concluded that the question of whether the attack was foreseeable was 
one for the jury,*® and therefore reversed the trial court’s grant of 
summary judgment for a determination on this issue.°” 

In Vangeli v. Schneider,*” a college dormitory resident alleged that 
Cornell University negligently failed to provide adequate security in 
the dormitory. He argued that, as a result of this deficiency, the 
University was liable for injuries he sustained when a person broke 
into the plaintiff’s dormitory room and assaulted him. The trial court 
granted the University’s motion for summary judgment, and the plaintiff 
appealed. : 

The appellate court found that information submitted by the plaintiff 
regarding the number of crimes on campus for the period prior to the 
attack on the plaintiff established that the University had a duty to 
provide certain minimal security measures.*° The court found, how- 
ever, that the University had met that duty. To enter the plaintiff's 
dormitory room, his assailant scaled a steel grating that was over two 
stories high, entered the dormitory through an unlocked fire door, and 
then broke down the plaintiff's door. The door was made of solid wood 
and was locked with a deadbolt. When the assailant hit the door, it 
splintered and the lock was bent.*” The court therefore found that the 
University’s measures, which could only be circumvented by ‘‘extraor- 
dinary and unforeseeable means,’’*° were sufficient to fulfill its duty 
to use reasonable care to make the premises safe. 

In Nola M. v. University of Southern California,*": the University 
appealed from a judgment in favor of a customer who was raped outside 
a credit union on the University campus and sued the University for 
negligence. The parties agreed that the University owed a duty to take 
reasonable precautions to protect credit union customers; they disa- 





305. Nero, 861 P.2d at 780. 

306. The court also concluded that the University was not exempt from liability under 
the discretionary function exception to the state tort claims act. Id. at 782. 

307. 598 N.Y.S.2d 837 (App. Div. 1993). 

308. Id. at 839. 

309. Id. at 838 n.2. 

310. Id. at 839. 

311. 20 Cal. Rptr. 2d 97 (Ct. App. 1993). For another matter involving rape on campus, 
see Leonardi v. Bradley Univ., 625 N.E.2d 431 (Ill. App. Ct. 1993) (holding that a student 
who was raped at a fraternity house did not establish that she was a ‘‘business invitee’’ 
to whom the University owed a duty of care). 
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greed, however, on whether any negligence by the University in main- 
taining its campus security force caused the customer’s injury.*"” 

The appellate court relied on several cases that found that, even 
where the landowners may have been negligent in implementing se- 
curity measures, causation was lacking such that the landowners were 
not liable for injuries caused by third-party attacks.*** The court noted 
that, although the plaintiff’s expert had criticized the University’s 
security measures, he did not testify that improved measures would 
have prevented the attack on the customer.** The court therefore 
concluded that the University was not the cause of the plaintiff’s 
injuries, and reversed the trial court’s judgment for the plaintiff.5* 

In so holding, the court noted the difficulties that would flow from 
holding the University liable. 


Otherwise, where do we draw the line? How many guards are 
enough? ... How much light is sufficient? . . . Are plants of any 
kind permissible or is USC to chop down every tree and pull out 
each bush? Does it matter if the campus looks like a prison? 
Should everyone entering the campus be searched for weapons? 
Does every shop, every store, every manufacturing plant, have to 
be patrolled by private guards hired by the owner? Does a land- 
owner have to effectively close his property and prevent its use 
altogether? ... 

Who is going to pay for all this security? . . . Are USC’s employees 
willing to take a cut in pay to cover the cost of additional security? 
What about USC’s students? How much more tuition can they 
afford? What happens when enrollment drops because fewer stu- 
dents can afford the luxury of a perfectly safe education?*"® 


In Baker v. Pi Kappa Phi Fraternity,*’” the Supreme Court of Alabama 
held that issues of material fact existed as to whether a fraternity 





312. The court found that the assailant’s attack was not a superseding cause that 
relieved the University of liability. Nola M., 20 Cal. Rptr. 2d at 101. 

313. Thai v. Stang, 263 Cal. Rptr. 202 (Ct. App. 1989) (plaintiff injured in drive-by 
shooting while standing outside roller-skating rink); Lopez v. McDonald’s Corp., 238 
Cal. Rptr. 436 (Ct. App. 1987) (wrongful death and personal injury action involving the 
1984 massacre in a San Ysidro, California, McDonald’s); Constance B. v. California, 223 
Cal. Rptr. 645 (Ct. App. 1986) (woman assaulted in restroom of state-owned roadside 
rest area); Noble v. Los Angeles Dodgers, 214 Cal. Rptr. 395 (Ct. App. 1985) (plaintiff 
injured in stadium parking lot when he tried to assist man being attacked by two drunks). 

314. Nola M., 20 Cal. Rptr. 2d at 100. The University’s security expert disagreed with 
the plaintiff’s expert’s conclusion that the University’s security measures were deficient. 
Id. In addition, the court noted that the rate of violent crime on campus in the three 
years preceding the attack was less than one attack per thousand people, while the rate 
in the surrounding off-campus area was thirty attacks per thousand people. Id. at 99. 

315. Id. at 109. 

316. Id. at 108 (footnote and citations omitted). 

317. 628 So. 2d 423 (Ala. 1993). For more on tort liability and fraternities, see Hughes 
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member was acting as an agent of the Fraternity during an altercation. 
The plaintiff was a guest at a party held at the fraternity house near 
the University of South Alabama, and was asked to leave. Anlage, the 
fraternity member who struck Baker after he refused to leave, was 
‘“‘physically the largest and most intimidating member of the Gamma 
Phi chapter of Pi Kappa Phi.’’**® The Fraternity’s vice president had 
requested Anlage’s assistance in removing Baker from the party. 

The supreme court concluded that a jury could find from the evidence 
presented that ranking members of the Fraternity were aware of ‘‘An- 
lage’s ability to intimidate others and of his willingness to settle 
disputes with his fists.’’*** From this knowledge, the court concluded 
that it would be a reasonable inference that Anlage’s physical action 
against Baker was at least impliedly authorized by the Fraternity.*?° 
Therefore, the supreme court reversed the trial court’s grant of summary 
judgment for the Fraternity on Baker’s claims of assault and battery, 
negligence, and wantonness.*?! 

In Albano v. Colby College,*?* a federal district court held that a 
college tennis coach was not liable when an adult student became 
intoxicated on a tennis trip and injured himself.%?° The College Athletic 
Department had approved a tennis trip to Puerto Rico, where the legal 
drinking age is eighteen.*** After tennis practice, the twenty-year-old 
student began drinking, with the coach’s knowledge. The coach, how- 


ever, had told the students not to drink excessively. In the early morning 
hours, the student was found unconscious, having sustained severe 
injuries.*5 

The court found that neither the coach nor the College owed the 
student a duty of care.*?° First, the student was an adult who was 
drinking voluntarily .*?” Second, he was not on college property at the 





v. Beta Upsilon Bldg. Ass’n, 619 A.2d 525 (Me. 1993) (holding that a fraternity association 
that owned a fraternity house had no duty to a spectator injured at the fraternity’s mud 
football game even though the association had the ability to influence the activities of 
the fraternity). 

318. Baker, 628 So. 2d at 425. 

319. Id. at 426. 

320. Id. 

321. Id. Baker had also alleged a violation of Alabama’s Dram Shop Act. Ata. CopE § 
6-5-71 (1993). However, the supreme court affirmed the trial court’s grant of summary 
judgment for the Fraternity on this claim. Baker, 628 So. 2d at 426. 

322. 822 F. Supp. 840 (D. Me. 1993). 

323. Id. at 841. 

324. Id. 

325. Id. 

326. Id. at 841-42. An Ohio appellate court similarly held that Miami University was 
not liable for injuries caused by a part-time employee. The employee drank during his 
lunch hour and on the job after his lunch break had ended. He was then involved in a 
traffic accident on his way home. Malone v. Miami Univ., 625 N.E.2d 640 (Ohio Ct. 
App. 1993). 

327. Albano, 822 F. Supp. at 841. 
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time of the accident.** Finally, the drinking was not part of the tennis 
practice.*”° In the end, the student drank legally and the coach had no 
real power, other than removing the student from the team, to stop 
him from drinking.**° 

In Bellezzo v. Arizona,*** the Arizona Court of Appeals held that the 
State and the Board of Regents, as operators of Arizona State Univers- 
ity’s baseball stadium, were not liable to a spectator hit by a foul ball. 
The court concluded that the State fulfilled its duty to protect spectators 
from unreasonable risk of injury by making available sufficient numbers 
of protected seats to satisfy the requests for such seats.**? 


B. Defamation 


In Sleem v. Yale University,*** an alumnus sued the University in 
federal court for defamation and negligent infliction of emotional dis- 
tress because of an entry about the alumnus that the University pub- 
lished in a class-reunion directory. The purported personal statement 
said: ‘‘I have come to terms with my homosexuality and the reality of 
AIDS in my life. | am at peace.’’*** To date, the University has not 
identified the source of the statement. 

The University moved for summary judgment on the defamation 
claim. After noting North Carolina’s unique treatment of defamation,*** 
the district court concluded that sufficient facts existed from which the 


jury could find either that the publication was defamatory on its face 
or that it was capable of a defamatory meaning.*** In addition, the court 
concluded that the University was not entitled to the defense of a 





328. Id. 

329. Id. at 842. 

330. Id. 

331. 851 P.2d 847 (Ariz. Ct. App. 1993). 

332. Id. at 853. 

333. 843 F. Supp. 57 (M.D.N.C. 1993). 

334. Id. at 59. 

335. In contrast to many other states, North Carolina does not treat all libel as actionable 
per se. Instead, North Carolina analyzes three types of publications: (1) obviously 
defamatory publications, which are treated as libel per se; (2) publications susceptible to 
two reasonable interpretations, one defamatory and the other not; and (3) publications 
not obviously defamatory and for which the defamatory meaning must therefore be 
explained through innuendo, colloquium, and explanatory circumstances, which are 
treated as libel per quod. Id. at 62 (citations omitted). 

336. The court refrained from deciding into which of these two categories this publi- 
cation fell. The court noted, however, that the plaintiff could prevail in either category 
without proving pecuniary damages. Id. at 63. The court also rejected the University’s 
motion for partial summary judgment regarding punitive and presumed damages. The 
University argued that, because presumed damages are speculative and irrational, they 
‘offended our fundamental notions of fairness in violation of due process.”’ Id. at 66. 
Although it acknowledged that there was room for debate, the court noted that neither 
the United States nor the North Carolina Supreme Court has rejected presumed damages 
even though both courts have had the opportunity to do so. Id. at 66-67. The court found 
the University’s argument regarding punitive damages premature. Id. at 67. 
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qualified privilege as a matter of law. That defense can be defeated by 
showing ‘‘reckless disregard for the truth . . . and may be proven by a 
showing that the defamatory statement was made in bad faith, without 
probable cause or without checking for truth by the means at hand.’’**” 
The court concluded that there were questions of material fact regarding 
the University’s negligence on this issue, and denied the University’s 
motion for summary judgment on the plaintiff's defamation claim.*** 

The court also denied the University’s motion for summary judgment 
on the plaintiff’s claim of negligent infliction of emotional distress. 
Although the University argued that its role in the reunion directory 
was similar to a contract printer’s with no responsibility for content, 
the court noted that some evidence suggested that the University had 
a greater role.**° In addition, while the University argued that it had 
no duty because it did not carefully review the personal statements, 
the court stated that, under general negligence principles requiring that 
parties act reasonably, its failure to review the entries may itself be the 
basis for liability.°*° 

In Smith v. Atkins,**' the plaintiff, a female law student at Southern 
University Law School, took two courses from the defendant, a first- 
time professor at the Law School.*4? During class, the professor would 
often make sexual remarks, and sometimes he would place the plaintiff 
in his hypotheticals, causing her discomfort.*** In one class, the defen- 
dant told the entire class a story about the plaintiff falling to the floor 
in a local bar, and, after the plaintiff tried to explain herself, the 
defendant called her a ‘‘slut.’’*** The plaintiff immediately left the room 
and became physically ill.**5 The trial court entered judgment for the 
plaintiff on her defamation claim, but ruled for the defendant on her 
claim for intentional infliction of emotional distress. 

The appellate court held that calling a woman a ‘‘slut’’ was defam- 
atory per se.*** Additionally, the court found that the trial court erred 
in not ruling for the plaintiff on her intentional infliction of emotional 





337. Id. at 64 (citation omitted). 

338. Id. at 65. 

339. Although the director of the University’s Alumni Records Office did not read the 
reunion directories before publication, some editing of the statements was performed 
when statements were excessively long or did not make sense, or when statements 
contained obscenity or objectionable comments. Id. at 59-60. 

340. Some information already available to the University may have suggested or 
revealed that the personal statement was not submitted by the plaintiff. For example, the 
return address on the personal statement differed from the address the University had 
on file for the plaintiff. Id. at 60. 

341. 622 So. 2d 795 (La. Ct. App. 1993). 

342. Id. at 796. 

343. Id. 

344. Id. at 797. 

345. Id. 

346. Id. at 799. 
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distress claim and it increased the damages awarded from $1,500 to 
$5,000.34” 

In Stansbury v. Lin,*** a professor demanded that a student leave the 
classroom on the first day of class and then slandered him for thirty 
minutes to those who remained. After reaching a settlement with 
Eastern Montana College, the student sued the professor for slander. 
The settlement agreement signed by the student and the College pro- 
vided that the agreement did not preclude the student from suing the 
professor for actions outside the scope and course of his employment. 
The trial court held, however, that a state statute**® completely barred 
the student’s action against the professor, and granted the professor’s 


summary judgment motion.**° On appeal, the Montana Supreme Court 
affirmed. 


C. Educational Malpractice 


In Tolman v. Cencor Career Colleges, Inc.,*5' nineteen former students 
of the defendant, Colorado College of Medical and Dental Careers, 
brought suit alleging deficiencies in the education they received from 
the defendant. The trial court dismissed the plaintiffs’ claims after 
concluding that they assumed the existence of educational malpractice 
as an independent tort.*** The Colorado courts had not previously 
addressed the question of whether educational malpractice should be 


recognized.**° 





347. Id. at 800. 
348. 848 P.2d 509 (Mont. 1993). 
349. The statute provided: 
Recovery against a governmental entity under ... this chapter constitutes a 
complete bar to any action or recovery of damages by the claimant, by reason 
of the same subject matter, against the employee whose negligence or wrongful 
act, error, or omission or other actionable conduct gave rise to the claim. In 
any such action against a governmental entity, the employee whose conduct 
gave rise to the suit is immune from liability by reasons of the same subject 
matter if the governmental entity acknowledges or is bound by a judicial 
determination that the conduct upon which the claim is brought arises out of 
the course and scope of the employee’s employment .... 
Mont. Cope ANN. § 2-9-305(5) (1993). The court also concluded that the fact that the 
settlement agreement provided for recovery from the professor precluded only the agree- 
ment itself—not the statute—from barring the plaintiff's recovery. Stansbury, 848 P.2d 
at 511. 
350. Stansbury, 848 P.2d at 511. 
351. 851 P.2d 203 (Colo. Ct. App. 1993), aff’d, 868 P.2d 396 (Colo. 1994) (en banc). 
352. Specifically, the plaintiffs’ torts claim were (1) negligence from defendant’s 
asserted failure to inform them of the education that would be provided; (2) negligence 
of a specialist; (3) negligence per se based on the defendant’s false and misleading 
advertising and violation of a state statute regulating private occupational schools; and 
(4) intentional infliction of emotional distress. 851 P.2d at 205. 
353. The court noted that other states have refused to recognize educational malpractice 
claims. See Ross v. Creighton Univ., 740 F. Supp. 1319 (N.D. Ill. 1990); Blane v. Alabama 
Commercial College, Inc., 585 So. 2d 866 (Ala. 1991); Peter W. v. San Francisco Unified 
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The appellate court agreed with the trial court’s conclusion that 
Colorado should not recognize the tort of educational malpractice.*™* 


Since education is a collaborative and subjective process whose 
success is largely reliant on the student, and since the existence 
of such outside factors as a student’s attitude and abilities render 
it impossible to establish any quality or curriculum deficiencies 
as a proximate cause to any injuries, we rule that there is no 
workable standard of care here and defendant would face an undue 
burden if forced to litigate its selection of curriculum and teaching 
methods.**5 


The appellate court concluded, however, that factual issues existed 
with respect to the plaintiffs’ additional claims for breach of contract 
and fraud, and reversed the summary judgment for reconsideration of 
those issues.**° The plaintiffs alleged that, to induce enrollment, the 
defendant misrepresented the quality of equipment, the quality of 
faculty, and the placement rates of graduates. In addition, the plaintiffs 
alleged that the defendant breached express warranties contained in 
their enrollment agreements, including assertions of a ninety-five per- 
cent graduate placement rate and use of ‘‘modern’’ equipment.**’ 

In Finstad v. Washburn University of Topeka,*** the Kansas Supreme 
Court also declined to recognize the tort of educational malpractice. In 
Finstad, students brought an action under the Kansas Consumer Pro- 
tection Act because of a false statement in one of the University’s 
several brochures. The brochure erroneously stated that the National 
Shorthand Reporters Association had granted accreditation to the Univ- 
ersity’s court reporting program.*** The students also alleged educa- 
tional malpractice. The trial court dismissed the claims, and the students 
appealed. 

The Kansas Supreme Court had not previously considered the ques- 
tion of whether educators could be liable in tort for malpractice, but 
noted that no other state had recognized such a tort.*® The court noted 





Sch. Dist., 131 Cal. Rptr. 854 (Ct. App. 1976). The court also noted, however, that 
contract claims have been found to exist. See Wickstrom v. North Idaho College, 725 
P.2d 155 (Idaho 1986); but cf. Ross, 740 F. Supp. at 1331. 

354. Since the court determined that no duty was owed, the court affirmed the trial 
court’s dismissal of the plaintiffs’ claims of negligence of a specialist, negligence per se, 
and intentional infliction of emotional distress. Tolman, 851 P.2d at 205. 

355. Id. at 205 (citation omitted). 

356. The court noted its disagreement with the Ross court, which concluded that no 
circumstances could warrant contract and deceit claims against educational institutions. 
Id. at 206. 

357. Id. 

358. 845 P.2d 685 (Kan. 1993). 

359. Id. at 687. 

360. Id. at 692-94 (citing Ross v. Creighton Univ., 740 F. Supp. 1319 (N.D. Ill. 1990); 
Donohue v. Copiague Union Free Sch. Dist., 391 N.E.2d 1352 (N.Y. 1979); New York 
City Sch. Bds. Ass’n v. Board of Educ., 347 N.E.2d 568 (N.Y. 1976)). 
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public policy reasons for not recognizing an independent tort for edu- 
cational malpractice: (1) a lack of a measurable standard of care; (2) 
inherent uncertainties as to the cause and nature of damages; (3) 
potential for a flood of litigation; and (4) the undesirable result that 
the courts would be overseeing the day-to-day operation of the schools.** 
The court rejected the students’ arguments for recognizing the tort, 
which included the suggestion that increased litigation could be avoided 
by restricting the tort to colleges, universities, and vocational schools.* 
The court affirmed the trial court’s ruling and declined to recognize 
the tort of educational malpractice. 

The students also appealed the trial court’s dismissal of their cause 
of action under the Kansas Consumer Protection Act.** Although the 
University was initially unaware of the error in the brochure regarding 
the accreditation of its court reporting program,** the court found a 
per se violation of the Act.** The court also found, however, that the 
plaintiffs had not relied on the false statement, and, indeed, many of 
them had enrolled at the University before the publication of the 
offending statement or were unaware of it.*** Since a causal connection 
between the false statement and any losses suffered by the plaintiffs 
was missing, the court affirmed the trial court’s grant of summary 
judgment for the University. 


D. Assault and Battery 


In Shea v. Cornell University,**’ an animal attendant employed by 
the University was sexually assaulted by another employee. The plaintiff 
sued her attacker, his supervisors, and the University. The complaint 
encompassed eight causes of action, of which all but two were dis- 
missed by the trial court. The supervisors appealed the trial court’s 
denial of their motion to dismiss the plaintiff’s claim that they aided 
and assisted in the assault.** The appellate court concluded that the 
record contained no evidence to show that the supervisors’ conduct 
was actionable despite the plaintiff’s contention that the supervisors 
knew of their subordinate’s crude nature, his demeaning attitude toward 
women, and (to some extent) his history of physical aggression toward 





361. Id. at 694. 

362. The students also suggested that ‘‘using ‘reasonably competent instruction’ or 
‘commonly accepted instructional practice’ as the standard for judging the adequacy of 
educational methods. ... [and] that thorny questions of causation and damages will 
resolve themselves if the burden for their proof is placed upon the complaining students.”’ 
Id. 

363. Kan. StaT. ANN. §§ 50-623 to -691 (1983 & Supp. 1993). 

364. Once the University became aware of the error, it redacted the erroneous statement 
from all undistributed copies. Finstad, 845 P.2d at 687. 

365. Id. at 690. 

366. Id. at 691. 

367. 596 N.Y.S.2d 502 (App. Div. 1993). 

368. The University had already been dismissed from this cause of action. Id. at 504. 
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women.*® The appellate court therefore reversed the trial court’s denial 
of the supervisors’ partial summary judgment motion. 

In addition, the appellate court affirmed the dismissal of the plaintiff's 
cause of action for intentional infliction of emotional distress. The 
plaintiff alleged that the supervisors allowed crude and offensive state- 
ments of a sexually derisive nature to occur in the workplace, and 
participated in such remarks.’ Although the court noted the repug- 
nancy of the conduct alleged, the court found the remarks insufficient 
to support a claim for intentional infliction of emotional distress.*”' 


E. Other Torts 


In Hanover College v. Thomas,*” a student was killed when an 
intoxicated driver struck the student while he walked on campus. The 
student’s mother, as representative of the deceased’s estate, settled a 
wrongful death suit brought in Kentucky*’® against the College and a 
Fraternity for $400,000. Subsequently, the mother, on her own behalf, 
brought a wrongful death action under an Indiana statute,*% alleging 
loss of companionship. 

The College and the Fraternity moved for summary judgment, arguing 
that, since the Indiana statute allowed recovery of only $100,000 for 
the loss of a child, the mother had already been compensated for her 
loss. The court rejected this argument for two reasons. First, in Ken- 
tucky, a parent can recover for the loss of a deceased child’s compan- 
ionship only if the child was under eighteen at the time of death. Here, 
the deceased was eighteen, and the court therefore concluded that none 
of the compensation she received in the settlement could have been for 
the loss of her child’s companionship.*”> Second, the mother collected 
the settlement money as the representative of her son’s estate, which 
the court distinguished from the suit she brought on her own behalf.°”6 

In Abraham v. New York University College of Dentistry,*”’ the 
plaintiff alleged that the College’s brochure fraudulently misrepresented 
that graduates of its Institute for Foreign Trained Dentists would qualify 
to take the licensing exam in every state. The appellate court affirmed 
the dismissal of the complaint, finding that the College’s brochure, 
which advised that licensing regulations vary from state to state and 





369. Id. at 503. 

370. Id. at 504. 

371. The court noted, however, that the remarks sufficed to state a claim under the 
state human rights law, and that the plaintiff’s claim under that statute remained viable. 
Id.; see N.Y. Exec. Law § 297 (McKinney 1993). 

372. 617 N.E.2d 568 (Ind. Ct. App. 1993). 

373. The student and his mother were Kentucky residents, but Hanover College is an 
Indiana institution and the accident took place in Indiana. Id. at 569 n.2. 

374. IND. CODE § 34-1-1-8 (1988). 

375. Hanover, 617 N.E.2d at 571. 

376. Id. 

377. 593 N.Y.S.2d 229 (App. Div. 1993). 
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that therefore potential students should obtain an American Dental 
Association booklet for further guidance, barred any claim of reasonable 
reliance. 

In Silverman v. New York University School of Law,?”* a law student 
sued his law school for intentional infliction of emotional distress and 
breach of contract. The trial court dismissed. The appellate court held 
that, even if the destruction of his law school examination was moti- 
vated by animus, the plaintiff failed to state a cause of action for 
intentional infliction of emotional distress because the destruction ‘‘was 
not so outrageous as to go beyond all possible bounds of decency.’’?”° 
The court also found that the plaintiff had not stated a cause of action 
for breach of contract, and that the statute of limitations barred his 
claim under an administrative statute.**° 


V. IMMUNITIES 


A. Eleventh Amendment Immunity 


By its terms the Eleventh Amendment provides: 


The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or 
by Citizens or Subjects of any Foreign State.** 


Pursuant to an interpretative hodgepodge,**? this Amendment prohibits 
the use of the federal courts for some suits while allowing it for others. 
Locating a particular suit in one of these two classes is often an 
extremely difficult thing to do, but some reliable generalization can be 
gleaned from the cases. Where, for example, the plaintiff is a private 
party and the defendant is a state, and where the plaintiff seeks money 
damages or some other form of retrospective relief from the defendant, 
the plaintiff may not ordinarily bring this suit in federal court.*** The 
two great exceptions to this rule involve situations in which the state 
has waived its immunity to suit®* and situations in which Congress 
has removed it by appropriate legislation.*** By extension, where the 





378. 597 N.Y.S.2d 314 (App. Div.), appeal denied, 604 N.Y.S.2d 557 (N.Y. 1993). 

379. Id. at 315 (citation omitted). 

380. Id. at 315. 

381. U.S. Const. amend. XI. 

382. Use of the word ‘‘hodgepodge”’ to characterize Eleventh Amendment case law 
originates with Judge John J. Gibbons. See John J. Gibbons, The Eleventh Amendment 
and State Sovereign Immunity: A Reinterpretation, 83 CoLuM. L. REv. 1889, 1891 (1983). 

383. See Edelman v. Jordan, 415 U.S. 651, 94 S. Ct. 1347 (1974). 

384. See Blatchford v. Native Village of Noatak, 501 U.S. 775, 111 S. Ct. 2578 (1991). 

385. See Port Auth. Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 110 S. Ct. 1868 
(1990). 
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plaintiff is a private party seeking money damages and the defendant 
is a state official, and the plaintiff is suing the state official in his or 
her official capacity, the plaintiff may not ordinarily bring that suit in 
federal court, subject to the same exceptions that were just noted.** 
Despite what might appear to be the plain meaning of the Eleventh 
Amendment, these two propositions are true of private parties generally, 
whether they are citizens of the state being sued or of some other state 
or of some foreign nation.*®” Conversely, one state may ordinarily sue 
another state in federal court for money damages, as may the federal 
government.*** Private parties, furthermore, may use federal courts to 
sue state officials for injunctive relief where the basis for the injunction 
is an alleged violation of the private party’s federally protected rights.°°° 
Finally, private parties may ordinarily use federal courts to sue cities 
and counties for money damages,*” and to sue state officials in their 
individual capacity for money damages,**? without running afoul of the 
strictures of the Eleventh Amendment. Sadly for college and university 
attorneys, the application of these principles to state colleges and 
universities and to the boards that oversee them is somewhat unclear. 
Suffice it to say here that several recent judicial decisions have per- 
mitted public colleges and universities to invoke the Eleventh Amend- 
ment as a bar to litigation against them in federal court where the 
institution in question is demonstrably an arm of the state.3% 
Needless to say, this sketch of Eleventh Amendment law glosses over 


all of the hard questions raised by that body of law.** Still, it might 
be of some use to college and university lawyers who are grappling 
with the Eleventh Amendment implications of cases currently confront- 
ing them. With this sketch in place, we now turn to cases decided in 
1993 that raised Eleventh Amendment issues. 

In Mackey v. Cleveland State University,*®* the head basketball coach 
brought suit in federal court against the University, members of its 





386. See Hafer v. Melo, 112 S. Ct. 358 (1991). 

387. See Port Auth. Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 110 S. Ct. 1868 
(1990). 

388. See Texas v. New Mexico, 482 U.S. 124, 107 S. Ct. 2279 (1987). 

389. See West Virginia v. United States, 479 U.S. 305, 107 S. Ct. 702 (1987). 

390. See Ex parte Young, 209 U.S. 123, 28 S. Ct. 441 (1908). See also Puerto Rico 
Aqueduct and Sewer Auth. v. Metcalf & Eddy, Inc., 113 S. Ct. 684 (1993). 

391. See Howlett v. Rose, 496 U.S. 356, 110 S. Ct. 2430 (1990). For an exception to 
this general rule, see Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 104 S. 
Ct. 900 (1978). 

392. See Kentucky v. Graham, 473 U.S. 159, 105 S. Ct. 3099 (1985). 

393. See Sherman v. Curators of Univ. of Mo., 16 F.3d 860 (8th Cir. 1994), for a 
discussion of the factors relevant to this decision. 

394. For a good discussion of the complexities of Eleventh Amendment law, see ERWIN 
CHEMERINSKY, FEDERAL JURISDICTION §§ 7.1-7.7 (2d ed. 1994). See also LAURENCE H. TRIBE, 
AMERICAN CONSTITUTIONAL Law §§ 3.25-3.27 (2d ed. 1988); Peter N. Swan, The Eleventh 
Amendment Revisited: Suits Against State Government Entities and Their Employees in 
Federal Courts, 14 J.C. & U.L. 1 (1987). 

395. 837 F. Supp. 1396 (N.D. Ohio 1993). 
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Board of Trustees, and three University administrators after his coaching 
contract was terminated following his arrest for driving while intoxi- 
cated.** The coach alleged that the defendants deprived him of his 
right to due process, thereby violating section 1983. He also alleged 
violation of the Rehabilitation Act.*®’ The defendants moved to dismiss. 

With respect to his section 1983 claim, the court found that while 
the Eleventh Amendment barred the coach’s damages claim against the 
University and against the Trustees and Administrators in their official 
capacities,** it did not preclude the claims against the Trustees and 
the Administrators individually. Unless, however, the coach showed 
that they violated clearly established law, the individual defendants 
were protected from suit by qualified immunity. 

After analyzing the substance of the alleged due process violations, 
the court found that the coach had failed to state a claim. The court 
concluded that even though his employment contract was a property 
interest protected by the Constitution, a pretermination hearing was not 
mandated by the Due Process Clause because adequate posttermination 
relief—a breach of contract suit in state court—was available.* The 
court also concluded that the coach’s liberty interests had not been 
violated.*°° Since the individual defendants did not violate the coach’s 
clearly established constitutional rights, they were entitled to qualified 
immunity for the section 1983 claim.*” 

With respect to the coach’s Rehabilitation Act claim, the court noted 


first that Congress has expressly abrogated the states’ Eleventh Amend- 
ment immunity regarding that Act.*? It found that the coach could, 
therefore, bring a claim against the University and the Trustees and 
Administrators in their official capacities.*°? The court determined that 
the coach’s problem with alcohol qualified as a disability under the 
Act because there was no suggestion that his alcohol problem prevented 





396. The suit named the Board members and the administrators in both their individual 
and official capacities. Id. at 1401. 

397. Id.; 29 U.S.C. § 794 (1988 & Supp. IV 1992). The plaintiff also alleged ten 
violations of state law and violations of 42 U.S.C. §§ 1985(3), 1986, and 1988, all derived 
from his section 1983 claim. Mackey, 837 F. Supp. at 1401. Since Ohio has consented 
to suit only if it is brought in its Court of Claims, the district court had no jurisdiction 
over these claims, and dismissed them. Id. at 1409-10. The court’s dismissal of the 
section 1983 claim resulted in the dismissal of the derivative federal claims. Id. at 1408- 
09. 

398. Because the coach’s request for reinstatement was one for prospective relief, it 
was not barred by the Eleventh Amendment. Mackey, 837 F. Supp. at 1404. 

399. Id. at 1406. 

400. In fact, the court noted that the coach was responsible for any harm to his 
reputation. After his arrest, the coach held a press conference in which he acknowledged 
his drinking problem and his need for treatment. Id. at 1407-08. 

401. For more on qualified immunity, see infra Section V.B. 

402. 42 U.S.C. § 2000d-7(a)(1) (1988). For more cases involving the Rehabilitation Act, 
see infra Sections VIII.D.4. and X.D. 

403. Mackey, 837 F. Supp. at 1410. The individual defendants, however, were entitled 
to qualified immunity because they did not violate clearly established law. Id. 
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him from performing his job.*** To state a claim under the Act, the 
coach also had to show that he was otherwise qualified for the job, 
that he was terminated solely because of his disability, and that the 
program received federal financial assistance.*°> Since the coach’s com- 
plaint stated a prima facie case under the Act, the court declined to 
dismiss this count of the coach’s claim. 

In Lassiter v. Alabama A&M University,*°° the vice-president of a 
university, after his termination, brought suit in federal court under 
section 1983 against the university president, the members of the Board 
of Trustees in their official capacities, and five members of the Board 
in their individual capacities.’ The district court granted summary 
judgment for all of the defendants. On appeal, an Eleventh Circuit 
panel found that the Eleventh Amendment provided the president 
immunity with respect to retroactive relief because that is considered 
an action against the State.‘ Lassiter’s request for reinstatement—a 
form of prospective relief that would issue from the president—was 
not, however, barred by the Eleventh Amendment.*° 

The court next addressed Lassiter’s two property-interest claims and 
the defendants’ claim of qualified immunity.*’° Lassiter asserted that 
he had a valid property interest arising from both his employment 
contract and the University’s personnel manual.‘ In granting qualified 
immunity,*”? the district court had found that the contract was ambig- 
uous and that the law concerning a property interest in an employee 
manual was unclear at the time of the firing.**? The appellate court 


reversed, finding that the district court’s grant of qualified immunity 
was based not upon unclear law, but upon unclear factual disputes, 





404. The court rejected the University’s argument that the coach could not fulfill his 
responsibilities because driving while under the influence was a danger to others, and 
because he had a position of authority over young men. While the court concluded that 
these assertions did not show that the coach could not fulfill his job responsibilities 
because of his alcoholism, the court left open the possibility of a summary judgment 
motion on this issue. Id. at 1412. 

405. Id. at 1410. 

406. 3 F.3d 1482 (11th Cir.), vacated, 19 F.3d 1370 (11th Cir. 1993) (en banc), aff’d 
in part and rev'd in part, 28 F.3d 1146 (11th Cir. 1994). 

407. 3 F.3d at 1484. 

408. Id. at 1485. 

409. Id. 

410. Id. For more on qualified immunity, see infra Section V.B. 

411. Lassiter, 3 F.3d at 1485. 

412. Id. The test for determining whether a public official can claim qualified immunity 
was set out in Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738 (1982). 
Basically, defendants in their individual capacities ‘‘are shielded from personal liability 
for conduct that is within the discretion conferred by their employment, unless the legal 
norms allegedly violated were clearly established at the time of the challenged actions.’’ 
Lassiter, 3 F.3d at 1486. For a discussion of private-party immunity after Harlow, see 
Scott C. Arakaki & Robert E. Badger, Jr., Note, Wyatt v. Cole and Qualified Immunity 
for Private Parties in Section 1983 Suits, 69 NOTRE DAME L. REv. 771 (1994). 

413. Lassiter, 3 F.3d at 1486-87. 
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which should be left to the jury.** [On remand in 1994, however, the 
Eleventh Circuit, sitting en banc, found that the law was not clearly 
established and that the defendants therefore were entitled to qualified 
immunity.*5] 

In Idoux v. Lamar University System,*’® a former interim president 
of the University brought a section 1983 action in state court against 
the University, its Board of Regents, and University officials in both 
their official and individual capacities. The defendant removed the case 
to federal court, where the University, its Board of Regents, and the 
officials in their official capacities moved for summary judgment, claim- 
ing that the Eleventh Amendment barred the suit against them.*’” The 
district court applied the Fifth Circuit’s list of factors to determine that 
the University was an arm of the State of Texas,**® and that the Eleventh 
Amendment therefore barred the plaintiff’s suit against these parties.*" 

The plaintiff in Idoux made two arguments, both intended to show 
that the defendants waived their sovereign immunity. First, the plaintiff 
relied on precedent from Texas that suggested that claims against the 
State based upon violations of the Texas and United States Constitutions 
have the effect of waiving sovereign immunity.*° The court concluded 
that close examination of these cases revealed that they involved a 
specific provision of the Texas Constitution; they did not go as far as 
to hold that the State waived sovereign immunity with respect to just 
any claim that alleged a violation of the state constitution or with 
respect to claims alleging violations of the Federal Constitution.* 

The plaintiff’s second argument regarding waiver of immunity was 
that, by removing the case to federal court, the defendants consented 
to answer to the plaintiff’s claims. The court rejected this argument, 
finding it illogical that the right to remove a case would automatically 
be accompanied by the loss of a defense such as governmental immu- 





414. Id. 

415. 28 F.3d 1146, 1152 (11th Cir. 1994). 

416. 817 F. Supp. 637 (S.D. Tex. 1993). 

417. Id. at 639. 

418. Id. The factors were: (1) the status of the university under state law; (2) the 
degree of state control over the university; and (3) the extent to which a money judgment 
against the university would interfere with the fiscal autonomy of the state. Id. at 639- 
40 (citing Lewis v. Midwestern State Univ., 837 F.2d 197, 198 (5th Cir.), cert. denied, 
488 U.S. 849, 109 S. Ct. 129 (1988); United Carolina Bank v. Board of Regents of Stephen 
F. Austin State Univ., 665 F.2d 553, 557 (Sth Cir. 1982)). 

419. The court noted, however, that the plaintiff’s claims against the University officials 
in their individual capacities still remained. Id. at 640. See supra text accompanying 
notes 135-45. See also Ndefru v. Kansas State Univ., 814 F. Supp. 54 (D. Kan. 1993) 
(holding that the University shared the Eleventh Amendment immunity of the state and 
dismissing the section 1983 suit filed by a former graduate assistant). 

420. Idoux, 817 F. Supp. at 641 (quoting Presidio Bridge Co. v. Presidio County, 726 
S.W.2d 212 (Tex. Ct. App. 1987) and referring to Steele v. City of Houston, 603 S.W.2d 
786 (Tex. 1980)). 

421. Id. at 641. 
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nity.*?? In addition, the court rejected the plaintiff’s argument that, 
because sovereign immunity is a jurisdictional bar to suit, the court 
had no power to decide the summary judgment motion, or to retain 
jurisdiction over the case if the motion was granted.*? 

In Parsons v. Burns,*?* a department chairman brought suit in federal 
court, alleging that the President and Board of Trustees**> of Northwest 
Arkansas Community College had violated the plaintiff’s First Amend- 
ment rights. The plaintiff alleged that the defendants inappropriately 
voted not to renew his teaching contract after newspaper articles de- 
scribed his lobbying activities as president of a teachers’ association.*”® 
The defendants moved to dismiss, asserting that the Eleventh Amend- 
ment barred the plaintiff’s suit. 

The district court considered several factors to determine whether the 
Community College was an arm of the state entitled to Eleventh Amend- 
ment immunity. The court noted that the Community College received 
only twenty percent of its funding from the state and that the Com- 
munity College had the power to levy taxes on its own behalf.*?” In 
addition, many of the functions and decisions of the Community College 
are within the control of its elected board.*® The court therefore found 
that the Community College was not an arm of the state entitled to 
Eleventh Amendment immunity, and denied the defendant’s motion to 
dismiss.*”° 


B. Qualified Immunity 


In Powell v. Gallentine,**° university officials appealed the denial of 
their summary judgment motion based on qualified immunity. The 





422. Id. 

423. Id. at 642. In analyzing the plaintiff’s argument, the court explained the interaction 
of sovereign immunity and removal with respect to the jurisdictional issue. Removal of 
a case from state to federal court is decided only upon the face of the complaint at the 
time of removal. If it is determined that the federal court has jurisdiction, the court may 
then entertain other motions, including those raising the sovereign immunity defense. 
The court is prohibited from addressing such issues until it has been determined that 
the case was appropriately removed. The court stated, ‘‘if a federal question appears at 
the moment of removal, the [pjlaintiff can do nothing to defeat jurisdiction. ... If a 
plaintiff can do nothing to defeat removal jurisdiction once it has been established, then 
a defendant should not be able to inadvertently extinguish jurisdiction by asserting an 
immunity to which he is justifiably entitled.’’ Id. 

424. 846 F. Supp. 1372 (W.D. Ark. 1993). 

425. The court found, based on the plaintiff’s complaint, that the defendants were 
named only in their official capacities. Id. at 1378. 

426. The plaintiff also brought a wrongful discharge action under the public policy 
exception to the employment-at-will doctrine. The court found that this claim survived 
the defendant’s motion to dismiss for failure to state a claim. Id. at 1381. 

427. Id. at 1380. 

428. In contrast, state universities in Arkansas that have been deemed arms of the 
state are directed by boards appointed by the governor. Id. 

429. Id. 

430. 992 F.2d 1088 (10th Cir. 1993). 
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plaintiff was a tenured professor at Western New Mexico University. 
He alleged that the University had fired him in retaliation for his 
statements alleging that another professor had engaged in grade fraud.** 

Because the professor’s statement addressed a matter of public con- 
cern, the court gave his interest in free speech significant weight. The 
appellate court found that his interest outweighed the University’s 
interest in efficient operation of the institution.“*? The court rejected 
the University’s argument that its interest outweighed the professor’s 
because University officials believed the professor’s statements were 
false. The court noted that even false allegations are entitled to First 
Amendment protection unless they were knowingly or recklessly made.** 
The appellate court therefore affirmed the trial court’s judgment that 
the defendants were not entitled to qualified immunity. 


C. Governmental Immunity Generally 


In University of Texas—Pan American v. Valdez,*** a student was 
injured when he collided with an outfield fence while playing in an 
intercollegiate baseball game at the University’s stadium. The trial court 
found that the University’s negligence contributed to the student’s 
injuries.**® The appellate court, however, reversed the judgment, con- 
cluding that the University was entitled to sovereign immunity. 

The suit was brought under the Texas Tort Claims Act.*** Although 
the Act provided for suits against the state involving premises liability, 
it also contained an exception for acts or omissions occurring before 
January 1, 1970.**” The appellate court rejected the student’s argument 
that the relevant act occurred when he was injured because, as he 
argued, the University was negligent in allowing use of the premises 
on that date without making it safe or providing a warning.** The 
court found, however, that this interpretation was inconsistent with the 
legislature’s intent to relieve the state from liability for premises-related 
negligence occurring before the abolishment of immunity. The court 
found, therefore, that the relevant act was the date of the construction 





431. The defendants contended that the professor was fired for insubordination because 
he refused to provide the original grade book when the university president requested 
it. The professor instead sent a notarized copy. Id. at 1089-90. 

432. Id. at 1091. The court cited Conaway v. Smith, 853 F.2d 789, 797 (10th Cir. 
1988), which held that an employee’s interest is entitled to greater weight in the balancing 
analysis when he acts as a whistle blower. In order to prevail in such a situation, the 
defendants must show evidence of actual disruption of the institution’s services, and 
here the University showed no actual disruption. Powell, 992 F.2d at 1091 (citation 
omitted). 

433. Powell, 992 F.2d at 1091. 

434. 869 S.W.2d 446 (Tex. Ct. App. 1993). 

435. Id. at 447. 

436. Tex. Civ. Prac. & REM. CoDE ANN. § 101.021(2) (West 1986). 

437. Id. § 101.061. 

438. Valdez, 869 S.W.2d at 449. 
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of the building. Because the building was constructed before 1970, the 
court concluded that the University was immune from liability under 
the Act’s exception.**® 

In Carmack v. Macomb County Community College,**” a gymnast was 
injured when a bolt on the uneven parallel bars she was using fractured. 
The gymnast argued that the College was not entitled to governmental 
immunity because the gymnastic equipment was part of the building 
and fell within the public building exception provided by Michigan 
law.**? The equipment was temporarily attached to the building using 
a screw, and was moved almost daily. The court concluded, therefore, 
that the equipment was not a part of the building and that the College 
was entitled to governmental immunity.**? 

In Lennon v. Petersen,*** a student athlete at University of Alabama 
at Huntsville sued his coach and athletic trainer, alleging negligence 
in their treatment of his injuries. The trial court dismissed the plaintiff's 
claims because the defendants had immunity since they were state 
employees. The plaintiff appealed, alleging that both the coach and the 
trainer had exceeded the scope of their authority and were therefore 
not entitled to discretionary-function immunity under Alabama law.*** 

The appellate court rejected the plaintiff's argument with respect to 
both defendants. The court concluded that the plaintiff had not pre- 
sented evidence that the defendants had acted outside the scope of 
their authority.*** Further, the court noted that the defendants’ job 
responsibilities required the exercise of discretion with respect to stu- 
dent athletes’ injuries. The coach’s responsibilities included deciding 
when athletes’ injuries were so severe as to prevent them from playing, 
and recognizing when athletes were hiding injuries so that they would 
be allowed to participate.*** The trainer had a similar role.**”? The court 
determined that both of the defendants were therefore entitled to dis- 
cretionary-function immunity. 

In Continental Casualty Co. v. Town of Blacksburg,*** the plaintiff, 
who insured the Virginia Polytechnic Institute and State University, 
sought to recover for storm damage to the University’s insured property. 





439. Id. 

440. 502 N.W.2d 746 (Mich. Ct. App. 1993). 

441. Id. at 747 (quoting MicH. Comp. Laws ANN. § 691.1406 (West 1987). 

442. Id. at 748. The court also affirmed the lower court’s grant of summary judgment 
on the gymnast’s product liability claims against the manufacturer, finding no evidence 
that suggested a defect in the bolt. Id. 

443. 624 So. 2d 171 (Ala. 1993). 

444. Id. at 173. Sovereign immunity in Alabama is provided by the state constitution, 
which has been interpreted by the state supreme court to be consistent with the ‘‘tort 
liability rule’’ of the RESTATEMENT (SECOND) oF Torts. Id. (citing ALA. Const. art. I, § 14 
and RESTATEMENT (SECOND) OF TorTS § 895D(3)(a) (1965)). 

445. Lennon, 624 So. 2d at 173-74. 

446. Id. at 174-75. 

447. Id. at 175. 

448. 846 F. Supp. 483 (W.D. Va. 1993). 
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The plaintiff alleged that the damage was caused by the Town’s neg- 
ligence in design, construction, and maintenance of the storm-drainage 
system.*”® The plaintiff also brought a nuisance action.**° 

The University moved for summary judgment on the negligence and 
nuisance claims. The motion was based on a state statute that provided 
immunity from liability to state actors for functions or services related 
to structures that prevent erosion or flooding of cities, counties, or 
towns.**' Since the court found that the storm-drainage system was a 
structure within the meaning of the statute,‘ it granted the University’s 
motion for summary judgment. 


VI. ACCESS TO RECORDS AND MEETINGS 


In Booth Newspapers, Inc. v. University of Michigan Board of Re- 
gents,“ the Ann Arbor News and the Detroit Free Press alleged that 
the Board of Regents violated the Michigan Open Meetings** and 
Freedom of Information Acts*** in the process used to select the new 
president of the University. After the then-current president resigned, 
the Board appointed itself the Presidential Selection Committee and 
named a committee chairman.*** The committee then compiled a list 
of 250 potential candidates. Based upon input from committee members 
collected during phone calls, advisory committee meetings, and infor- 
mal gatherings,*’’ the chairman reduced the number of candidates to 
seventy. Then, using a similar process, the chairman reduced the list 
to thirty candidates.*** These candidates were contacted, and twelve of 
them expressed interest in the position. Small groups of committee 
members visited those interested in their home cities. During these 
discussions, the candidates informed the committee members that they 
wished their candidacy to remain confidential.**® 

After the visits were completed, the committee held a number of 
closed meetings during which the list of candidates was reduced to 





449. Id. at 484. 

450. Id. In addition, the plaintiff alleged that the damage to the property was a taking 
in violation of the Virginia Constitution. Id. [In 1994, the district court granted the 
University’s summary judgment motion on the taking claim, finding that, since the 
University was an arm of the state, it could not take property from itself. 846 F. Supp. 
486 (W.D. Va. 1994).] 

451. Va. Cope ANN. § 15.1-31 (Michie 1989). 

452. Continental Casualty, 846 F. Supp. at 485. 

453. 507 N.W.2d 422 (Mich. 1993). 

454. MicH. Comp. Laws ANN. § 15.262(a) (West 1994). 

455. Id. § 15.231 to .246. 

456. Booth Newspapers, 507 N.W.2d at 424. 

457. None of the informal meetings had enough participants to constitute a quorum 
of the committee. Id. at 425. 

458. Id. 

459. Id. Although the committee termed these discussions ‘‘visits,’’ they were similar 
in content to the interview of a prospective employee. Id. 
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five. The Board believed that the candidates’ requests for confidentiality 
justified its holding these closed meetings.**° Further narrowing of the 
field was then accomplished through another series of closed meetings 
until the committee decided upon the candidate it would recommend 
to the Board.**' At this point, an open meeting was held in which the 
Board voted to elect a president. 

In their action against the Board, the newspapers sought declaratory 
and injunctive relief. They also wanted the court to compel the Board 
to produce information regarding persons considered for the position 
and the Board’s discussions about the candidates.*® The trial court 
granted the Board’s summary judgment motion, but the court of appeals 
reversed in part, finding that the Board had violated the Michigan 
Open Meetings Act.*®* Both parties appealed. 

The Michigan Supreme Court affirmed the appellate court’s conclu- 
sion regarding the Open Meetings Act. The court noted the Act’s 
purposes of opening government in order to promote responsible de- 
cision-making, and of educating the public about policy decisions and 
issues. The court found that the organization that selected the new 
president, whether the Board, the committee, or the committee’s chair- 
man, was a public body for purposes of the Act.*** The Board argued 
that its actions, which resulted in the narrowing of the field of candi- 
dates, did not, however, constitute a decision within the intent of the 
Act because voting was not required.*® After analyzing the language 
of the Act, the court rejected this argument, concluding that such an 
interpretation would result in a return to the decision-making process 
that the Act sought to eliminate.*®* In addition, the court concluded 
that the Act’s exception about employment interviews of candidates 
who requested confidentiality was to be narrowly construed. The court 
found that the Act’s exception allowed closed discussions only of 
personal matters, and that, the committee’s closed sessions exceeded 
the scope of the exception. Therefore, the court held that the Board 
had violated the Open Meetings Act.**” 





460. Id. 

461. Id. at 426. 

462. Id. 

463. 481 N.W.2d 778 (Mich. Ct. App. 1992). See Dutile, 1992 in Review, supra note 
1, at 169-70. 

464. Booth Newspapers, 507 N.W.2d at 428-29. 

465. The Act defined ‘‘decision’’ as 

a determination, action, vote, or disposition upon a motion, proposal, recom- 
mendation, resolution, order ordinance, bill, or measure on which a vote by 
members of a public body is required and by which a public body effectuates 
or formulates public policy. 

Id. at 429 (quoting MicH. Comp. Laws ANN. § 15.262(d) (West 1994)). 

466. Id. at 429-30. The court also found irrelevant the Board’s argument that the 
committee’s actions constituted ‘‘consensus building’’ instead of a formal vote. Id. at 
430. 

467. Although concurring in the court’s judgment regarding the Open Meetings Act, 
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The court also concluded that the Board violated the Michigan Free- 
dom of Information Act by refusing to disclose the destinations of 
committee members who visited candidates’ home cities. The Act 
contained an exception permitting nondisclosure of personal informa- 
tion that would result in an invasion of privacy.*** The court concluded, 
however, that this exception did not extend to information (such as the 
destinations) that may lead to the discovery of personal information 
(such as the identities of candidates visited by committee members).* 

The court declined to address the Board’s argument that requiring it 
to comply with these Acts violates the Michigan Constitution,*”? which 
gives the Board decision-making autonomy, because the issue had not 
been preserved for appeal.‘”? 

In Hays v. Lundy,*”? a newspaper sought disclosure of the names, 
home addresses, and social security numbers of the employees of 
Grambling State University.*”? The President of the University redacted 
the employees’ addresses and social security numbers from the data 
provided, and informed the newspaper that, after it received the news- 
paper’s request, the University had given its employees the option to 
elect confidential treatment of these data.*7* The newspaper then filed 
suit, seeking an order compelling disclosure. The trial court held that 
the University must disclose the names and social security numbers of 
its employees. The court also held that the home address of any 
employee who had not requested confidentiality before the date of the 
newspaper’s formal request must also be disclosed.*’ 





Justice Boyle concluded that the Board did not violate the Act in its initial candidate 
screening. He found that the violation occurred when the Board visited the candidates 
and in the subquorum discussions which occurred thereafter. Id. at 435 (Boyle, J., 
concurring). Justice Boyle also concluded that the Act did not require the travel desti- 
nations to be disclosed. He found the court’s conclusion unlikely to comport with 
legislative intent. He reasoned that the legislature must have contemplated high-profile 
candidates for such positions, and that therefore the identity of the candidate was the 
most personal data contained in the application. Id. at 437 (Boyle, J., concurring). 
Similarly, Justice Boyle concluded that the Freedom of Information Act had not been 
violated. Id. at 438-39 (Boyle, J., concurring). 

468. Id. at 431 (quoting MicH Comp. Laws ANN. § 15.243(1)(a) (West 1994)). 

469. Id. at 432. 

470. Micu. Const. art. 8, § 5. 

471. Booth Newspapers, 507 N.W.2d at 432. Justice Riley agreed with the Board’s 
argument and therefore dissented from the court’s opinion. Id. at 439-47 (Riley, J., 
dissenting). 

472. 616 So. 2d 265 (La. Ct. App. 1993). 

473. Specifically, the newspaper requested the Internal Revenue Service form number 
941 for all University employees, which contain the data sought by the newspaper. Id. 
at 266. The source of the data was, however, largely immaterial to the newspaper, and 
it conceded that the University was not required to furnish the information from any 
particular source. Id. at 267. 

474. Id. at 266. Most employees responded promptly and requested confidentiality. 
Id. 

475. Id. 
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The appellate court, however, concluded that the disclosure of home 
addresses was not dependent on the timing of the employee’s request 
for confidentiality. It therefore held that the newspaper was not entitled 
to receive the address of any employee who requested confidentiality.*”® 
The court, however, rejected the University’s argument that the em- 
ployees’ social security numbers were exempt from disclosure because 
the newspaper requested them in the form of tax records.*”? The Louis- 
iana Supreme Court subsequently modified the order to exclude the 
employees’ social security numbers.*”* 

In Russo v. Nassau County Community College,*”® a county resident 
sought disclosure of films used in a course on family life and human 
sexuality at the College. The College refused to provide the items, 
contending that copyright restrictions barred disclosure. The state com- 
mittee on open government, to which state law required initial appeal,*®° 
agreed.**! The resident then brought suit under the state freedom of 
information law. ** 

The appellate court reversed the ruling of the trial court, which had 
found for the resident.*** The appellate court concluded that the items 
were exempt from disclosure because they were not ‘‘agency records’’ 
within the meaning of the statute. The Court of Appeals of New York 
reversed, however, finding first that the films were agency records 
subject to disclosure under the statute.*** The court also rejected the 
College’s argument that the films were interagency materials exempt 
from disclosure because they were ‘‘deliberative material’’ which did 
not constitute ‘‘final determinations’’ of an agency.*®® The court noted 





476. Prior to the newspaper's request, the University employees had not been asked 
if they wanted confidential treatment of their addresses. The court found that the 
University president acted reasonably when he consulted with the employees after 
receiving the newspaper’s request. Id. at 267. 

477. Id. 

478. 621 So. 2d 616 (La. 1993). 

479. 603 N.Y.S.2d 294 (Ct. App. 1993). 

480. N.Y. Pus. Orr. Law § 89.4(a) (McKinney 1988). 

481. Russo, 603 N.Y.S.2d at 296. 

482. N.Y. Pus. Orr. Law §§ 89-90 (McKinney 1988). 

483. 587 N.Y.S.2d 419 (App. Div. 1992). See Dutile, 1992 in Review, supra note 1, at 
172. The trial court concluded that, although the films were agency records, they were 
protected from disclosure because they were not final policy determinations, and because 
requiring disclosure would violate the College’s First Amendment rights. Russo, 603 
N.Y.S.2d at 296. 

484. Russo, 603 N.Y.S.2d at 298. The court also concluded that the College was an 
‘‘agency’’ for purposes of the statute. Id. at 297. 

485. The state statute provided that ‘‘[e]ach agency shall . . . make available for public 
inspection and copying all records, except that such agency may deny access to records 
or portions thereof that * * * are inter-agency or intra-agency materials which are not 
* * * final agency policy or determinations.’ Id. at 298 (quoting N.Y. Pus. Orr. Law § 
87.2(g)(iii) (McKinney 1988)). See also Rothenberg v. City Univ., 594 N.Y.S.2d 219 (App. 
Div.), appeal denied, 600 N.Y.S.2d 197 (N.Y. 1993) (state freedom of information act 
precluded disclosure of documents pertaining to plaintiff’s failure to acheive the rank of 
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that, under the statute, deliberative material had been interpreted to 
mean communications exchanged for discussion versus communications 
that constituted final policy decisions. The court acknowledged the 
College’s argument that the classroom environment was one of delib- 
eration. Since, however, the College had shown the films in the course 
for years, the court held that the films were final determinations of a 
state agency and therefore subject to disclosure.‘ 

The University of Georgia established the Office of Judicial Programs 
to handle the discipline of students and student organizations. In Red 
& Black Publishing v. Board of Regents,*®” the student newspaper on 
campus, the Red & Black, brought an action seeking access to records 
and disciplinary proceedings of the Organization Court.*** The Organ- 
ization Court is run by students, who sit as Justices.**® The trial court 
held that the newspaper had a right of access to the records, but not 
to the proceedings.*” 

The Georgia Supreme Court first found that the Georgia Open Records 
Act applied to the student court.*’ As an initial matter, the court’s 
records were ‘‘public records’’ under the statute.**? The defendants then 
cited the Buckley Amendment as an exception to the general rule.‘ 
The court, however, found that the documents at issue were not 
‘‘educational’’ and, therefore, the University was required to provide 
the documents.‘** 

The Supreme Court then found that the Open Meetings Act also 
applied to the student court.“ To meet the requirements of the Act, 
the student court had to satisfy two prongs: first, the court must be a 
‘“‘governing body of an agency,’’ and, second, ‘‘official business’’ must 
be discussed at the meeting.*** Finding that the second prong was easily 





professor because the documents were advisory); Trombley v. Bellows Falls Union High 
Sch. Dist., 624 A.2d 857 (Vt. 1993) (meaning of ‘‘personal documents”’ under state public 
records law should be narrowly interpreted and may not include grievance filed by 
teachers). 

486. Russo, 603 N.Y.S.2d at 298. 

487. 427 S.E.2d 257, 259 (Ga. 1993). See Robert T. Monroe, Chalk Talk, Balancing 
Student Privacy with the Public’s Right to Know: Georgia Supreme Court’s Red & Black 
Ruling Creates Gray Area, 23 J. or L. & Epuc. 281 (1994). For more on student disciplinary 
proceedings, see infra Section IX. 

488. Red & Black, 427 S.E.2d at 259. Regulations proposed in 1993 by the United 
States Department of Education would ‘protect the records of student disciplinary pro- 
ceedings from disclosure. See 58 Fed. Reg. 65,298 (1993) (proposed Dec. 14, 1993). 

489. Red & Black, 427 S.E.2d at 259. 

490. Id. 

491. Id. at 260. 

492. Id. 

493. Id. at 261. The Buckley Amendment withholds federal funds from an institution 
whose policy permits the release of educational records. Id.; 20 U.S.C. § 1232g (1988 & 
Supp. IV 1992). 

494. Red & Black, 427 S.E.2d at 261. 

495. Id. at 262. 

496. Id. 
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met, the Supreme Court turned to the first.*°” The court found that the 
student court derived its powers from the University Board of Regents.*®* 
Since the Regents were subject to the Open Meetings Act, so too was 
the student court.‘ 

In Palm Beach Community College Foundation v. WFTV,*” the court 
of appeals affirmed the trial court’s order that a community college 
foundation, which engaged in fund-raising and other activities on the 
college’s behalf, disclose records concerning the foundation’s ex- 
penses.* The foundation, relying upon statutory and legislative history, 
argued that the statute exempted all records pertaining to its expenses 
except the auditor’s report and supplemental data requested by the 
board of trustees and the Auditor General.*°? The appellate court con- 
cluded, however, that the statute unambiguously required disclosure, 
as long as the identities of confidential donors were redacted.*° 


VII. FUNDING 


A. Students 


1. Parental Duty to Support 


In LeClair v. LeClair,5“ parents divorced when their son was five 
years old, but the court did not enter a child support order at that 


time.*°> The son lived with his father until age sixteen and then moved 
in with his mother. When the son began college, his mother filed 
with the court a petition for a reasonable contribution from the father 
for college expenses.*” After reviewing each parent’s financial condi- 
tion, the court ordered each parent to pay one-half of the parents’ total 
contribution toward the son’s college expenses.*°® The father appealed. 





497. 
498. 
499. 
500. 611 So. 2d 588 (Fla. Dist. Ct. App. 1993). 
501. The request was made by a newspaper reporter under the state public snevele 
act. FLA. Stat. ANN. §§ 119.07(1), 240.331(3) (West Supp. 1994). 
502. Palm Beach, 611 So. 2d at 589. The statute containing the disclosure exemption 
provided that 
{all] records of the organization, other than the information necessary for the 
annual report required by s. 240.311(3)(h)6. and the auditor’s report and 
supplemental data requested by the board of trustees and the Auditor General, 
shall be confidential and exempt from the provisions of s. 119.07(1). 
Id. (quoting Fa. Stat. ANN. § 240.331(3) (West Supp. 1994)). 
503. Id. at 589-90. 
504. 624 A.2d 1350 (N.H. 1993). 
505. Id. at 1352. 
506. Id. 
507. Id. 
508. Id. The total parental contribution for the first academic year was $8,056. Id. 
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The New Hampshire Supreme Court first found that the lower court 
had jurisdiction to enter an order for college expenses once the child 
reaches eighteen, even if no previous child support order existed.*” 
Second, the father challenged the statute providing for such an order 
as a violation of Equal Protection, since the same provisions do not 
apply to married couples with children.**° The court, applying a rational 
basis standard, upheld the statute, stating that ‘‘the legislature could 
rationally conclude that . . . children of divorce may be less likely than 
children of intact families to receive college financial support’’ from 
both parents.5" 

In Healy v. Healy,*? the New York intermediate appellate court 
upheld a trial court’s modification of a child support agreement. Under 
the modification, the father was required to pay his children’s college 
expenses. The court noted that, ordinarily, ‘‘a parent may not be 
directed to contribute toward his child’s college education unless spe- 
cial circumstances exist.’’*** Here, however, the court found that the 
father had previously agreed to make some provision for his children’s 
college educations. The court also found that, even though the children 
were entitled to twenty percent of the proceeds from the family home, 


they were not obligated to apply those funds to their college educa- 
tions.5"* 


2. Service Commitments 


In United States v. Becker,*** the defendant attended medical school 
in Chicago and received two government loans, each under programs 
sponsored by the National Health Service Corps (NHSC).5* Under the 
terms of the contracts, the defendant was to work in a ‘‘health man- 
power shortage area’ for two years.*” After his graduation, the defen- 
dant deferred his commitment for three years to pursue clinical training 
in internal medicine.** He then planned to serve his two years of 
government practice in an emergency room to become board certified 
in that practice area as well.5*® In 1983, however, the Department of 





509. Id. at 1353. The statute reads: ‘‘A separate fund . . . may also be established . . . 
for a child of the parties, who is 18 years of age or older, if the child is in college... .”’ 
Id. 

510. Id. at 1355. 

511. Id. at 1357. 

512. 594 N.Y.S.2d 90 (App. Div. 1993). 

513. Id. at 92 (citation omitted). 

514. Id. at 93. 

515. 995 F.2d 779 (7th Cir. 1993). 

516. Id. at 781. The first loan was made in 1978 under the Public Health and National 
Health Service Corps Scholarship Training Program, and the second loan was made the 
following year under the National Health Service Corps Scholarship Program. Id. 

517. Id. 

518. Id. 

519. Id. 
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Health and Human Resources (HHS) implemented a new policy in light 
of the glut of emergency room doctors:5?° HHS would place into emer- 
gency rooms only those doctors who had completed an emergency 
medicine residency.**’ As a result of this change, the defendant was 
forced to choose between ‘‘defaulting on the NHSC and abandoning 
his goal to become certified in emergency medicine.’’?? After the 
defendant defaulted on his service obligation, the government filed suit. 

The district court granted the United States’ motion for summary 
judgment. On appeal, the appellate court affirmed. First, the court 
found that the contract bound only the defendant, not the government, 
to the regulations in force at the time of the award.®*? Second, the court 
held that the Health Manpower Shortage Area Placement Opportunity 
Lists were not ‘‘rule making’’ involving requirements of the Adminis- 
trative Procedure Act, because of the fast-changing demands of the 
health system.524 

In United States v. Williams,°*5 the district court awarded treble 
damages to the United States due the defendant’s breach of the con- 
ditions attached to his four-year NHSC scholarship.*?° Although the 
defendant did not accept a scholarship for his last year of medical 
school, the Court of Appeals for the Ninth Circuit affirmed the district 
court’s award of treble damages because of the defendant’s default of 
the service obligations he incurred by accepting the NHSC scholarship 
for his first three years of medical school. The court held that the 


exception to treble damages under the statute ‘‘applies only in situations 
where a scholarship recipient signs a written contract for a given year, 
and then later, during the course of that year, fails to accept payment 
... for that given year.’’®2’ 


3. Higher Education Act and Amendments 


In Bogart v. Nebraska Student Loan Program,*** the plaintiffs re- 
quested a declaratory judgment to declare invalid the student loans 
they incurred to attend Stenograph Institute of Arkansas (SIA).5?° In a 
separate suit against SIA for fraud and breach of contract, the plaintiffs 
had received a $200,000 award for damages. The plaintiffs were, how- 
ever, unable to collect the award from SIA.**° The plaintiffs therefore 





. Id. at 781. 

. ld: 

. Id. at 782. 

. Id. at 783. 

ya 

. 994 F.2d 646 (9th Cir.), cert. denied, 114 S. Ct. 547 (1993). 
. 994 F.2d at 646. 

. Id. at 649 (emphasis deleted). 
. 858 S.W.2d 78 (Ark. 1993). 

. Id. at 79. 

. oad. 
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alleged that the student loan organization, as an agent of the school, 
should be liable for SIA’s actions.5* 

The plaintiffs’ claim rested upon the facts that the defendants sup- 
plied SIA with loan applications and approved the loan applications.>* 
The Arkansas Supreme Court held, however, that the federal Higher 
Education Act (HEA) pre-empted the plaintiffs’ claim. The HEA requires 
that the loan applications be given to the students, and the making of 
student loans is the purpose of the HEA.*** Since the actions that 
allegedly made the defendant SIA’s agent were required by federal law, 
the court held that the state claim was pre-empted by the HEA and 
affirmed the trial court’s dismissal of the matter.5** 

Two cases decided in 1993 considered whether the Higher Education 
Technical Amendments of 19915*5 (HETA or Amendments) resuscitated 
causes of action which would have been barred by the HEA’s statute 
of limitations prior to the Amendments. In New York State Higher 
Education Services Corp. v. Pratcher,>** the guarantor of a loan defaulted 
upon by a student brought an action to recover the amount paid. The 
student argued that the state statute of limitations barred the action. 
The court ruled, however, that the Amendments clearly showed Con- 
gress’ intent to preempt state statutes of limitations to facilitate the 
repayment of student loans.**” The court held, therefore, that the guar- 
antor’s claim against the student was not time-barred. 

The same conclusion was reached in United States v. Glockson,>** in 
which the Court of Appeals for the Eleventh Circuit held that HETA’s 
elimination of the statute of limitations revives actions to collect student 
loans that would have been barred by the HEA’s statute of limitations 
prior to the Amendments.**° 

A New York appellate court held that the HETA similarly preempted 
a state statute of limitation. In New York v. Shaw,**° a student appealed 
the trial court’s denial of his motion to vacate a default judgment. The 
appellate court affirmed, ruling that a federal statute pre-empted a state 
law*? that required that default judgments be sought within one year.**? 
HETA provides that ‘‘no limitation shall terminate the period within 
which suit may be filed [or] a judgment may be enforced ... by... 





§31. 

532. 

533. Id. 

534. Id. 

535. Pub. L. No. 102-26, § 3(a), 105 Stat. 124 (1991) (codified as amended at 20 U.S.C. 
§ 1091a(a)(Supp. V 1993)). 

536. 593 N.Y.S.2d 166 (Sup. Ct. 1993). 

537. Id. at 167. 

538. 998 F.2d 896 (11th Cir. 1993). 

539. Id. at 898. 

540. 592 N.Y.S.2d 878 (App. Div. 1993). 

541. N.Y. Civ. Prac. L. & R. § 3215(c) (McKinney 1992). 

542. The court also rejected the student’s other arguments, including allegations of 
fraud and misrepresentation. Shaw, 592 N.Y.S.2d at 878-79. 
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an institution ... seeking the repayment of the amount due from a 
borrower on a [student] loan . .. after the default of the borrower on 
such loan ... .’’**3 The court noted the statute’s purpose was ‘‘to 
[e]nsure that obligations to repay loans and grant overpayments are 
enforced without regard to any ... State statutory, regulatory, or 
administrative limitation on the period within which debts may be 
enforced.’’5+4 


4. Student Loan Collection 


In United States v. Robbins,*** the court addressed the question of 
whether the equitable defense of laches barred an action by the gov- 
ernment to collect on a defaulted student loan. Laches is an equitable 
defense that precludes a plaintiff’s recovery if the plaintiff unreasonably 
delays commencing litigation and thereby prejudices the defendant.*** 
The student alleged that she was unable to complete her education 
because the university discriminated against her based on her race. In 
addition, she argued that she was unable to prove her allegations 
because the university and the government delayed in filing the col- 
lection suit and that she was therefore entitled to the defense of 
laches.54” 

The court relied on the clearly stated purpose of the 1991 Amend- 
ments to the Higher Education Act***—to facilitate collection of student 
loans—in determining whether allowing the defense would be consis- 
tent with legislative intent. Noting that Congress could have, but did 
not, include laches in the list of limitations the Amendments pre- 
empted, the court concluded that allowing laches as a defense to the 
suit would be inconsistent with the statute’s spirit and purpose.**° The 
court also concluded that sovereign immunity would prohibit the ap- 
plication of laches against the federal government.®*° In addition, the 
court found that laches cannot be applied against a private party (such 
as the educational institution) who received an assignment of the 
government’s rights under the student loan program.®* 

In Philadelphia Training Center Corp. v. Georgia,**? a federal district 
court held that a lender of last resort under the federal Stafford Loan 





543. Id. at 878 (quoting 20 U.S.C. §§ 1091a(a), (2)(C) (Supp. V 1993)) (brackets in 
original). 

544. Id. (quoting 20 U.S.C. § 1091a(a)(1) (Supp. V 1993)) (citation omitted). 

545. 819 F. Supp. 672 (E.D. Mich. 1993). 

546. OweEN M. Fiss, INJUNCTIONS 93 (1972). 

547. Robbins, 819 F. Supp. at 673-74. 

548. Pub. L. No. 102-26, § 3(a), 105 Stat. 124 (as codified at 20 U.S.C. § 1091a(a) 
(Supp. V 1993)). 

549. Robbins, 819 F. Supp. at 676. 

550. See supra Section V.C. for more on sovereign immunity. 

551. Robbins, 819 F. Supp. at 677-78. Notwithstanding its other conclusions, the court 
also found that the defense of laches would not be available in this case because the 
student could not show that she was prejudiced by the government’s actions. Id. at 679. 

552. 822 F. Supp. 239 (E.D. Pa. 1993). 
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program could use the applicant’s credit history in determining whether 
to make the loan if the lender also considers the applicant’s attempts 
to pay off debts and the applicant’s personal hardship.*** Finding the 
statute and the legislative history ambiguous,** the court turned to the 
Department of Education’s interpretation.*** Because the agency’s inter- 
pretation was rational and consistent with the Act, the court adopted 
that interpretation.*** 

In Bosarge v. United States Department of Education,**’ the plaintiff 
brought an action to stop the Department of Education from offsetting 
his federal income tax refund against his defaulted student loan pay- 
ments.°** The appellate court held that the federal refund-offset statutes 
applied to the case and preempted state law.*** The Internal Revenue 


Service was therefore entitled to intercept the defendant’s income tax 
refund .5© 


5. Bankruptcy 


a. Dischargeability Generally 


In Construction Equipment Federal Credit Union v. Roberts (In re 
Roberts),5*' the district court held that a debtor’s student loans were 
not dischargeable. A nonprofit credit union made the loans to the 
debtor. The bankruptcy court had ruled that the credit union was not 
a nonprofit institution for purposes of the Bankruptcy Code and there- 
fore concluded that the loans were dischargeable.*® 

The district court disagreed with the bankruptcy court’s conclusion. 
The district court noted that credit unions are subject to different 
regulations than banks, including geographical limitations and restric- 
tions on borrowers. In addition, the court noted the language of the 
Bankruptcy Code that prevented discharge of an educational loan made 
pursuant to any program funded by a nonprofit association.*** Thus, 
because the debtor’s loan was made by a nonprofit credit union, the 
district court found that the loans were not dischargeable.*™ 

The Court of Appeals for the Ninth Circuit reached a similar conclu- 
sion in Hemar Service Corp. of America v. Pilcher (In re Pilcher).°® 





553. Id. at 240. 

554. Id. at 246. 

555. Id. 

556. Id. at 247. 

557. 5 F.3d 1414 (11th Cir. 1993), cert. denied, 114 S. Ct. 2720 (1994). 
558. 5 F.3d at 1415. 

559. Id. at 1420. 

560. Id. 

561. 149 B.R. 547 (C.D. Ill. 1993). 

562. Id. at 549. See 26 U.S.C. § 501(c)(14)(A) (1988). 
563. Roberts, 149 B.R. at 551. 

564. Id. 

565. 149 B.R. 595 (Bankr. 9th Cir. 1993). 
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The lenders argued that student loans made to the debtor under the 
Law Access Program fell within the Bankruptcy Code’s exemption for 
loans made by nonprofit organizations.*** The Law Access Program 
provides educational loans for law students and coordinates the entities 
participating in the process. Two of the entities participating in the 
Law Access Program, the Higher Education Assistance Foundation and 
the Law School Admission Service, were nonprofit organizations.**’ 

The appellate court determined that the program making the loan, 
rather than the institution, was the focus of the Bankruptcy Code 
exemption.*® Because the Law Access Program was partially funded 
by nonprofit institutions, the court concluded that the student’s loans 
were not dischargeable.*© 

In Woodcock v. Chemical Bank (In re Woodcock),°”° the debtor argued 
that the loans he obtained to attend law school were dischargeable 
because the loans matured more than seven years before he filed for 
bankruptcy.5”! The debtor had received his law degree and his master’s 
degree in business administration nearly ten years before he filed for 
bankruptcy. Even after receiving these degrees, however, the debtor 
continued to take college-level courses.°”? The debtor’s loan agreement 
outlined repayment terms based on when he ceased to be ‘‘matricu- 
lated,’’ and the debtor argued that matriculated meant ‘‘enrolled in 
college as a candidate for a degree.’’5”? Since he took classes without 
the intent to receive an additional degree, the debtor reasoned that his 


loans matured more than seven years before his filing for bankruptcy, 
and that his loans were therefore eligible for discharge. 

The court disagreed with the debtor’s logic. Noting testimony from 
a representative of the lender who said that ‘‘matriculation’’ was no 





566. See 11 U.S.C. § 523(a)(8) (1988 & Supp. V 1993). The Bankruptcy Code provides 
that educational loans made to debtors are not discharged if the loan was made, insured, 
or guaranteed by a governmental unit or nonprofit institution. However, the Code also 
provides two exceptions. The first is for loans that first became due more than seven 
years before the date of the filing of the petition. The second is if refusing to discharge 
debt will impose an undue hardship on the debtor. 

567. Pilcher, 149 B.R. at 599. 

568. Id. at 598. 

569. Id. at 600. 

570. 149 B.R. 957 (Bankr. D. Colo. 1993). 

571. See 28 U.S.C. § 523(a)(8)(A) (1988 & Supp. V 1993). See also Garrison v. 
Southwest Baptist Univ. (In re Garrison), 153 B.R. 879 (Bankr. W.D. Mo. 1993), in which 
the court held that, under section 523(a)(8) of the Bankruptcy Code, the debtor’s entire 
student loan was dischargeable, not just the installments that were past due for more 
than seven years prior to the debtor’s bankruptcy petition. The Garrison court rejected 
the contrary conclusion of Johnson v. Graceland College, 17 B.R. 95 (Bankr. W.D. Mo. 
1981). 

572. Woodcock, 149 B.R. at 959. The debtor’s loan agreement required him to begin 
repayment of his loans if at any time he took less than six credit hours per semester. 
After receiving his degrees, and prior to the date seven years before he petitioned for 
bankruptcy, the debtor met this requirement by taking courses in a variety of subjects. 
Id. 

573. Id. 
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longer a factor considered,** the court adopted a broader definition of 
matriculation: enrolled in college.*”> The court held that the debtor’s 
student loans did not mature within seven years of his bankruptcy 
petition and were therefore not eligible for discharge.*”* 

In. Mackey v. Nebraska Student Loan Program (In re Mackey),°”’ the 
debtor argued that the Bankruptcy Code’s exemption from discharge 
for student loans did not apply to loans she co-signed for her son 
because she was not the student. The court rejected this argument, 
noting that the Code’s language was not limited to students: ‘‘[a] 
discharge under section 727 ... of this title does not discharge an 
individual debtor from any debt ... .’’5* In so holding, the court 
followed the Third Circuit’s decision in Pelkowski v. Ohio Student 
Loan Commission.5” 

In Barrows v. Illinois Student Assistance Commission (In re Bar- 
rows),°*° the court held that the seven-year moratorium on discharge of 
Health Education Assistance Loans could not be applied retroactively 
to debtors who filed for bankruptcy before the statute went into effect.** 

In In re Evaul,5*? the court held that a Chapter 13 debtor could avoid 
a judgment lien placed on his residence to secure payment of his 
student loans. The debtor argued that the lien impaired his homestead 
exemption under section 522 of the Bankruptcy Code.** As a result of 
the court’s ruling, the debtor’s student loans would be paid from any 
proceeds remaining from the sale of his residence after the mortgage 
was satisfied and after the debtor received his $10,000 exemption.** 


b. Undue Hardship 


In Reyes v. Oklahoma State Regents for Higher Education (In re 
Reyes),5*° an Oklahoma bankruptcy court adopted an objective test to 





574. Id. at 959-60. The representative testified that enrollment as a part-time student 
was a factor which the lender considered in determining whether repayment should 
begin. Id. at 961. 

575. Id. 

576. Id. at 963. The court also concluded that requiring the debtor to repay the loans 
would not cause him undue hardship. Id. 

577. 153 B.R. 34 (Bankr. N.D. Tex. 1993). A similar conclusion was reached in Palmer 
v. Student Loan Fin. Corp. (In re Palmer), 153 B.R. 879 (Bankr. W.D. Mo. 1993), in 
which the court rejected the debtor’s argument that the Code’s nondischargeability 
provision did not apply to her because she received no educational benefits by co-signing 
for her former husband’s student loan. 

578. Mackey, 153 B.R. at 34 (quoting 11 U.S.C. § 523(a) (Supp. V 1993)). 

579. 153 B.R. 29 (Bankr. W.D. Pa. 1992), aff’d, 990 F.2d 737 (3d Cir. 1993). Although 
there are numerous lower court decisions on both sides, the Third Circuit is the only 
federal appellate court which has decided this issue. Mackey, 153 B.R. at 35. 

580. 159 B.R. 86 (Bankr. D.N.H. 1993). 

581. Id. at 89. 

582. 152 B.R. 31 (Bankr. W.D.N.Y. 1993). 

583. See 11 U.S.C. § 522(f) (1988). 

584. Evaul, 152 B.R. at 32. 

585. 154 B.R. 320 (Bankr. E.D. Okla. 1993). 
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determine if denying a discharge of the debtors’ student loans would 
result in undue hardship. The court noted that the Bankruptcy Code 
did not define undue hardship,*** and therefore looked to the tests used 
by other courts in interpreting the Code.**” The court adopted the test 
set forth in In re Bryant,*** concluding that it was consistent with the 
Code’s intent to give debtors a fresh start and that it was the most 
objective of the tests. As a starting point, the Bryant test compares the 
debtor’s income and resources to the federal poverty guidelines estab- 
lished by the Census Bureau. If a debtor’s income substantially exceeds 
the guidelines, his student loan can be discharged only if he makes a 
showing of unique or extraordinary circumstances. If the debtor’s in- 
come does not substantially exceed the guidelines, the debt will be 
discharged unless the lender shows that the guidelines are inappropriate 
for use in evaluating the debtor’s circumstances, i.e., if the debtor failed 
to maximize his resources or had clear prospects for future increases 
in his earnings.*° 

The court then analyzed the economic status of the debtors who 
sought discharge of their student loans. It concluded that requiring the 
debtors to repay their loans would not present an undue hardship 
because their income was significantly above the poverty level and 
because no extraordinary circumstances existed.5° 

A Pennsylvania bankruptcy court also addressed the issue of what 
constitutes undue hardship in Fox v. Pennsylvania Higher Education 


Assistance Agency (In re Fox).5*! The Fox court adopted a mechanical 
test based on whether the debtor’s future financial resources will allow 
for a ‘‘minimal standard of living.’’**? The court found this test most 
consistent with the Court of Appeals for the Third Circuit’s guidance.** 

The court also concluded that the debtor has the burden of producing 
evidence of undue hardship. After analyzing the economic prospects 
of the three debtors who sought discharge of their student loans, the 





586. See 11 U.S.C. § 523(a)(8)(B) (1988 & Supp. V 1993). 

587. Reyes, 154 B.R. at 322-23. For an explanation and application of the mechanical, 
good faith, and policy tests for undue hardship, see Myers v. Pennsylvania Higher Educ. 
Assistance Agency (In re Myers), 150 B.R. 139 (Bankr. W.D. Pa. 1993), in which the 
court found the debtor’s student loans nondischargeable. The debtor was employed as a 
nursing supervisor and paid for her daughter’s counselling. Although the court com- 
mended the debtor’s interest in helping her daughter, it noted that she had no legal 
obligation to do so. Id. at 144. 

588. 72 B.R. 913 (Bankr. E.D. Pa. 1987). The Reyes court slightly altered the Bryant 
test by using the gross income of the debtor rather than the net income. Reyes, 154 B.R. 
at 323. 

589. Id. (quoting Bryant, 72 B.R. at 915-16). 

590. Id. at 324. 

591. 163 B.R. 975 (Bankr. M.D. Pa. 1993). 

592. Id. at 980 (citation omitted). 

593. In re Pelkowski, 990 F.2d 737 (3d Cir. 1993). 

594. Fox, 163 B.R. at 978. 
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court found that only one debtor had presented sufficient facts to 
support a finding of undue hardship.** 
In In re Roberson,** the Seventh Circuit adopted the Second Circuit’s 


test®”’ for whether an ‘‘undue burden’’ justifies the discharge of student 
loans: 


[U]ndue hardship requir{es] a three-part showing (1) that the debtor 
cannot maintain, based on current income and expenses, a ‘‘min- 
imal’’ standard of living for [himself] and [his] dependents if 
forced to repay the loans; (2) that additional circumstances exist 
indicating that this state of affairs is likely to persist for a signi- 
ficant portion of the repayment period of the student loans; and 
(3) that the debtor has made good faith efforts to repay the loans.*® 


Both parties agreed that the debtor met the first condition, due to his 
expenses of $680 per week and lack of any income.*® The appellate 
court agreed with the bankruptcy court, however, that the debtor, a 
college graduate, needed only additional time to pay back the loans.*° 
The court therefore ordered a two-year deferment of the student-loan 
payments to give the debtor the needed time.® Since the debtor did 
not meet the second criterion, the court did not address whether the 
debtor’s drunk-driving convictions precluded a showing of ‘‘good faith’ 
under the third prong.® 

In Vaughn v. Illinois State Scholarship Commission, an Illinois 
district court reversed the bankruptcy court’s determination that a 
debtor’s student loans were not dischargeable because of undue hard- 
ship. The bankruptcy court had not applied the three-pronged test for 
undue hardship. The test first evaluates hardship mechanically, com- 
paring the debtor’s future earning potential with the amount of the 
debt. The second step analyzes whether the debtor acted in good faith. 
Last, the test weighs policy considerations.°* The district court re- 
manded the matter for an evaluation using the three-pronged test set 
forth in Roberson. 

A South Dakota bankruptcy court, in Law v. Educational Resources 
Institute (In re Law),®® found that a debtor who accumulated $20,000 





. Id. at 980-83. 
. 999 F.2d 1132 (7th Cir. 1993). 
. Brunner v. New York State Higher Educ. Servs. Corp., 831 F.2d 395 (2d Cir. 


. Roberson, 999 F.2d at 1135 (quoting Brunner, 831 F.2d at 396). 
. Id. at 1137. 

b Id: 

= Ie 

. Id. at 1138. 

. 151 B.R. 481 (C.D. Ill. 1993). 

. Id. at 484-85. 

. 159 B.R. 287 (Bankr. D.S.D. 1993). 
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in debt qualified for discharge under the ‘‘undue hardship’’ provision.®* 
The debtor had paid $18,095 in advance tuition to a flight school.®”’ 
The school closed and the instructor fled after the debtor had received 
only two-and-one-half weeks of training. Since the debtor did not 
involuntarily leave the school and had made a good faith effort to repay 
the loans, the court granted the debtor an ‘‘undue hardship’’ dis- 
charge .®* 


c. Confirming the Plan 


In In re Brown,®” four debtors sought confirmation of their Chapter 
13 plans. All four plans classified obligations into two groups, the first 
consisting of nondischargeable student loans, which would be paid in 
full, and the second of all other unsecured claims, which would be 
paid at ten to twenty percent of the amount owed.*” The trustees 
alleged that this treatment discriminated against the nonstudent-loan 
unsecured creditors. After first noting the conflicting case law on this 
issue and the criticisms of the four-part test used to determine if 
discrimination exists,°" the court applied an alternative test of fairness 
which considers whether the debtor has a legitimate interest in the 
proposed plan.*? In this case, the court found that the debtors’ legiti- 
mate interest in having a ‘‘fresh start’’ justified their plans.** The court 
also noted that this treatment was consistent with Chapter 13’s purpose 
of allowing debtors to establish plans that included preferential clas- 
sifications of their obligations.** 

Although the bankruptcy court confirmed the debtors’ plans, the 
district court reversed in McCullough v. Brown (In re Brown).®'> The 
district court found that the ‘‘debtor’s legitimate interest’’ test used by 
the bankruptcy court failed appropriately to consider the plan’s impact 
on the creditors. The district court noted that Congress had not defined 
unfair discrimination. It said: 


Congress’ use of the phrase ‘‘discriminate unfairly against any 
class’’ of unsecured claims, without so much as a hint to the 





606. Id. at 294. 

607. Id. at 289. 

608. Id. at 294. 

609. 152 B.R. 232 (N.D. Ill. 1993). 

610. Id. at 233. 

611. Id. at 233-37. The four-part test is set forth in In re Lesser, 939 F.2d 669, 672 
(8th Cir. 1991), and considers ‘‘(1) whether the discrimination has a reasonable basis; 
(2) whether the debtor can carry out a plan without the discrimination; (3) whether the 
discrimination is proposed in good faith; and (4) whether the degree of discrimination 
is directly related to the basis or rationale for the discrimination.’’ This test has been 
criticized as being ambiguous, redundant, and lacking in foundation. Brown, 152 B.R. 
at 237. 

612. Brown, 152 B.R. at 237-38. 

613. Id. at 240. 

614. Id. at 244; see 11 U.S.C. § 1322(b)(1) (1988). 

615. 162 B.R. 506 (Bankr. N.D. Ill. 1993). 
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criteria by which to test the ‘‘unfairly’’ concept, tells us that 
Orwell’s Animal Farm is at work here (some discriminations are 
more equal—or rather more unequal—than others), but it offers no 
clue to a principled definition by which to judge all plans that 
debtors may seek to devise, to see which of them may discriminate 
‘fairly’’ rather than ‘‘unfairly.’’®® 


The court declined to develop a new standard by which future plans 
should be evaluated. Instead, the court held that the debtors’ plans 
undercut Congress’s policy of eliminating Chapter 13 as a means to 
avoid repayment of student loans,*’? and remanded the matter to the 
bankruptcy court for further proceedings.** 

A conclusion similar to that reached by McCullough was suggested 
in In re Christophe,*’® in which the court refused to confirm a Chapter 
13 debtor’s plan because the debtor’s student loans would be fully 
repaid during the performance of the plan while the debtor’s other 
unsecured creditors would receive only thirty-two percent of the amounts 
owed.®° The court found that the plan unfairly discriminated against 
the other unsecured creditors because the student-loan creditors would 
receive more than the amount owed them during the performance of 
the plan (i.e., early repayment of the debtor’s student loan instead of 
payment of the installments due during the performance of the plan).** 


d. The Automatic Stay 


In Carson v. Logan College of Chiropractic (In re Carson),*? a student 
filed for bankruptcy four days before his graduation. The student had 
participated in the College’s tuition deferment plan; he had, however, 
not made all of the payments called for under his agreement. The 
College therefore told the student that, unless he arranged for repay- 
ment, he could not participate in the graduation ceremony or receive 
copies of his transcripts.*** After an emergency hearing, the court held 
that the College’s actions violated the Bankruptcy Code’s automatic 





616. Id. at 516. 

617. Id. 

618. In an appendix, the court summarized recent Chapter 13 plans which proposed 
payment of student-loan creditors in full while other creditors were paid at less than 
100% of the amounts owed. Although cautioning that the list was not complete, the 
court noted that the bankruptcy court’s conclusion was inconsistent with the majority of 
cases involving similar plans. Id. at 518-19. 

619. 151 B.R. 475 (Bankr. N.D. Ill. 1993). 

620. Id. at 477. 

621. Id. at 480. The court, however, noted that debtors may discriminate to some 
degree in favor of student-loan creditors in order successfully to implement a Chapter 
13 plan when the basis for the discrimination directly supports the nature and degree of 
disparate treatment. Id. at 479. 

622. 150 B.R. 228 (Bankr. E.D. Mo. 1993). 

623. Id. at 230-31. 
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stay provision.** The automatic stay prevents any act to collect a debt 
from a person who has filed for bankruptcy until there has been a 
judicial determination that the debt is not dischargeable.®*> Because 
there had not been such a determination in this case, the court ordered 
the College to allow the student to participate in the graduation cere- 
mony and to release his transcripts.®?° 

In In re M.J. & K. Co.,®?” Brooklyn Law School moved for relief from 
the automatic stay placed on the debtor’s assets. The law school had 
previously granted the debtor the exclusive right to operate the law 
school’s bookstore.*** The law school found, however, that the debtor’s 
inability to have textbooks available in a timely manner affected the 
efficiency of the law school.*° The law school sought the removal of 
the automatic stay so that it could terminate its arrangement with the 
debtor. 

The court first found that the agreement was a license to use real 
property.®° The agreed-upon fixed period had lapsed, and, the court 
found that it was therefore terminable at will by either party, as long 
as that party acted in good faith.*** The court concluded that the law 
school had acted in good faith and was therefore entitled to the relief 
sought.®? 


B. Student Loan Default Prevention Initiative Act 


In Atlanta College of Medical and Dental Careers v. Riley,** the 
Secretary of the Department of Education (DED) appealed from two 
district court rulings®** that he had inappropriately terminated four 
professional schools’ participation in the Federal Family Education Loan 
(FFEL) program.®*> The Secretary made the terminations pursuant to 
the Student Loan Default Prevention Initiative Act (SLDPIA), a 1990 





624. 11 U.S.C. § 362(a)(6) (1988). 

625. Carson, 150 B.R. at 231. 

626. Id. at 232. 

627. 161 B.R. 586 (Bankr. S.D.N.Y. 1993). 

628. Id. at 588. 

629. . at 589. 

630. Id. at 592. 

631. Id. at 593-94. 

632. Id. at 595. 

633. 987 F.2d 821 (D.C. Cir. 1993). See Jeffrey R. Swanson, Note, Atlanta College of 
Medical & Dental Careers, Inc. v. Riley: The Right of a School to Appeal the Education 
Department’s Calculation of its Loan Default Rate, 21 J.C. & U.L. 141 (1994). 

634. Atlanta College of Medical and Dental Careers v. Alexander, 792 F. Supp. 114 
(D.D.C. 1992); Wilfred Am. Educ. Corp. v. Alexander, No. 92-1384, 1992 WL 464232 
(D.D.C. July 7, 1992). 

635. The FFEL was formerly known as the Guaranteed Student Loan Program. Atlanta, 
987 F.2d at 823. The receipt of federally funded financial aid is a critical factor in many 
students’ decisions to attend a particular—or any—institution; termination of an insti- 
tution’s eligibility to participate in aid programs can therefore have serious consequences 
for the institutions and students alike. 
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amendment to the Higher Education Act.** The SLDPIA sought to 
reduce the cost of the FFEL program by terminating institutions with 
chronically high rates of student-loan default. From 1994 on, an insti- 
tution can be terminated if its ‘‘cohort default rate’’ for each of the 
three most recent fiscal years for which data are available exceeds 
twenty-five percent.’ For the years relevant to these appeals, however, 
the applicable cohort default rate was thirty-five percent.** 

The SLDPIA provides that institutions may appeal the Secretary’s 
decisions on one of two bases. First, the institution may allege that the 
Secretary’s calculation of the institution’s cohort default rate was in- 
accurate.®® Second, an institution may allege that ‘‘‘exceptional miti- 
gating circumstances’ would make its loss of eligibility ‘inequitable.’’’**° 

Under the Stafford Loan program,’ students begin repayment of 
their student loans six months after graduation. If students are delin- 
quent in making payments, the DED requires that lenders engage in 
“‘servicing’’ activities—that is, pressuring the student for repayment— 
for 180 days.*? If the servicing is unsuccessful, the loan is considered 
in default, and the lender may submit a claim to the guaranty agency.* 
The guaranty agency then performs its own servicing activities; if it is 
unsuccessful, the agency may seek reimbursement from the DED.** 

In Atlanta College, both of the schools appealing their terminations 
argued that the DED’s calculation of their cohort default rates was 
inaccurate. For the Phillips Schools, the cohort default rate calculated 


by the DED exceeded the statutory rate by less than one percent.*® 
After the Secretary notified the Phillips Schools of their terminations, 
the Schools appealed to the Secretary, arguing that the lenders’ use of 
incorrect grace periods constituted improper servicing and that those 
loans should therefore be excluded from the calculation of the Schools’ 
cohort default rate.** The Phillips Schools retained an accounting firm 
to compare the data used by the DED in calculating the cohort default 





636. 20 U.S.C. § 1085 (1988 & Supp. V 1993). 

637. Atlanta College, 987 F.2d at 824. ‘‘Cohort default rate’’ is the statutory term for 
the proportion of an institution’s students who borrowed federal funds to attend that 
institution and then defaulted on those obligations. 

638. Id. n.2.; 20 U.S.C. § 1085(a)(2)(B) (Supp. V 1993). 

639. Atlanta College, 987 F.2d at 824; 20 U.S.C. § 1085(a)(2)(A)(i) (Supp. V 1993). 

640. Atlanta College, 987 F.2d at 824; 20 U.S.C. § 1085(a)(2)(A)(ii) (Supp. V 1993). 

641. In addition to the Stafford Loan program, the FFEL includes the Supplemental 
Loans for Students program, the PLUS Loan program, and the Federal Consolidated Loan 
program. Only the grace period under the Stafford Loan program, however, was relevant 
to this appeal. Atlanta College, 987 F.2d at 823 n.1. 

642. Id. at 823. 

643. Id. The guaranty agency reviews the lender’s records to confirm that the lender 
met its servicing obligations. Id. 

644. Id. at 823-24. 

645. Id. at 825. 

646. Id.; 20 U.S.C. § 1085(m) (Supp. V 1993). 
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rates to information in the Schools’ records. The accountants identified 
hundreds of potential errors in the information used by the DED, 
including incorrect grace periods.*” The Phillips Schools sent their 
analysis to the guaranty agencies, which confirmed a few errors, rejected 
the rest, and recommended that the Schools address the issue with the 
DED.** In turn, the DED denied virtually all of the suspected errors 
without specific explanation and affirmed the Phillips Schools’ termi- 
nation.** The Phillips Schools brought suit in district court. After the 
court vacated the DED’s decision, the DED brought this appeal. 

The Wilfred Schools*° also were terminated by the Secretary for 
having a cohort default rate in excess of the statutory threshold. The 
Wilfred Schools contested the due diligence of the lenders’ servicing 
efforts and alleged that the DED’s calculation of its cohort default rate 
was therefore inaccurate because it included loans that had been in- 
adequately serviced.**' Because their appeals were based on the lenders’ 
activities, the information that the Wilfred Schools needed to substan- 
tiate their appeals was in the possession of the lenders and guaranty 
agencies. The Secretary denied the Wilfred Schools’ appeals without 
addressing the Schools’ requests for data.**? The Wilfred Schools brought 
suit in federal district court. After the court granted the Wilfred Schools’ 
request for a preliminary injunction, the Secretary appealed. 

The Secretary based his appeal in both of these matters on the ground 
that improper servicing was not a defense to an ineligibility determi- 
nation.®** In analyzing the Secretary’s argument, the court followed the 
Chevron framework, which first looks to the statute being interpreted 
by the administrative agency.®™ If that statute is clear and unambiguous, 
Chevron teaches that the inquiry is at its end and that the court and 
the agency must follow the intent of the statute.*> In Atlanta College, 
the court found that the statute was clear and unambiguous, and 
therefore did not reach the rest of the Chevron analysis.** The court 
noted that the statute ‘‘plainly contemplates appeals arguing that the 
‘Secretary’s calculation of [the] cohort default rate is not accurate.’’’®” 





647. Atlanta, 987 F.2d at 825. 

648. Id. 

649. In response to a subsequent suggestion by the district court, the DED issued a 
supplemental explanation for its rejection of the Phillips Schools’ analysis. The DED 
explained that the analysis was rejected because the accounting firm’s methodology was 
‘‘fundamentally flawed.’ Id. 

650. The Wilfred Schools trained students in hair and beauty culture. Id. at 826. 

651. Id. 

652. Id. 

653. Id. at 827. 

654. Id. (referring to Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 104 S. Ct. 2778 (1984)). 

655. Id. (citations omitted). 

656. Id. at 828. If the statute is silent or ambiguous, the next step in the Chevron 
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Id. 

657. Id. (quoting 20 U.S.C. § 1085 (a)(2)(A)(i) (Supp. V 1993)). 
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The court also noted that the statute stated that ‘‘the Secretary shall 
... [in calculating the cohort default rate,] exclude any loans which, 
due to improper servicing or collection, would . . . result in an inac- 
curate or incomplete calculation of [the] cohort default rate.’’®* The 
court therefore concluded that the Secretary could not refuse to consider 
allegations of inaccuracies in the calculation of an institution’s cohort 
default rate and affirmed the judgments of both lower courts.*® The 
court noted, however, that it did not attempt to delineate precisely 
what the statutory directive regarding exclusion of loans meant. In 
addition, the court did not provide guidance to the Secretary regarding 
how the statute should be administered, with one exception: the Sec- 
retary cannot require institutions to offer evidence on appeal that they 
cannot obtain.*° 

In Pro Schools, Inc. v. Riley,®** the plaintiff, which had recently 
purchased the seven cosmetology schools involved in this matter, 
appealed the Secretary’s termination of the institutions’ eligibility to 
participate in the FFEL program. Prior to the acquisition, the DED had 
notified the prior owner that it intended to calculate a ‘‘merged’’ cohort 
default rate for the seven schools.* After the acquisition, the new 
president of the schools, who was also the sole stockholder of the 
acquiring corporation, certified that each school would be operated as 
a continuation of its predecessor.* This certification triggered various 
regulatory requirements and benefits, among them the benefit of con- 
tinued participation in the FFEL program.** Less than a year later, the 
Secretary terminated the schools’ participation in the FFEL program. 
The termination was based on a merged cohort default rate using the 
loan data for all seven schools.®* 

The plaintiff’s appeal to the DED alleged only that the DED’s calcu- 
lation was based on erroneous data regarding nineteen students’ loans.* 
After the DED rejected the appeal, the plaintiff initiated a suit in a 
federal district court. Both parties moved for summary judgment. 

The plaintiff alleged that the Secretary’s termination of the schools’ 
participation in the FFEL program was arbitrary and capricious for six 
reasons.®**”7 Even though the court found that three of the six reasons 





658. Id. (quoting 20 U.S.C. § 1085(m)(1)(B) (Supp. V 1993) (emphasis added)). 

659. Id. at 831-32. The Wilfred matter was remanded for further proceedings. Id. at 
832. 
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were not presented to the DED and therefore not properly preserved 
for appeal, the court evaluated the merits of all six allegations.** 

First, the plaintiff argued that the Secretary’s failure to respond to 
its appeal within forty-five days violated the Administrative Procedures 
Act and the SLDPIA. Even though the Secretary did not issue his 
decision within the forty-five day period set forth by the statute, the 
court noted that previous cases interpreting similar statutory language 
held that the time period was directory instead of mandatory because 
the statute did not specify any consequences if the time frame was not 
met.®® The court therefore concluded that the Secretary did not act 
arbitrarily and capriciously in failing to respond to the plaintiff’s appeal 
within forty-five days. 

Second, the plaintiff argued that the DED’s use of a merged cohort 
default rate for the seven schools was arbitrary and capricious for two 
reasons. The court first rejected the plaintiff’s argument that the stat- 
utory language applied only when there was a formal and legal merger 
into one corporate entity.*° Instead, the court concluded, the statute 
contemplated mergers of other types, such as the change to a common 
identification number for a group of schools like the plaintiff had done 
here. The court also rejected the plaintiff’s argument that the statute 
only applied to changes of ownership made for the sole purpose of 
evading the application of an unfavorable default rate.** The court 
therefore concluded that the DED’s use of a merged cohort default rate 
for the seven schools was not arbitrary and capricious. 

Third, the plaintiff argued that the DED erred in including the loans 
of nineteen students in the calculation of its cohort default rate. Twelve 
of the students attended schools operated by the predecessor owner in 
Tennessee; -nevertheless, their loans were accounted for under the 
plaintiff’s identification number. The other seven students had at one 
time defaulted on their loans but subsequently began making pay- 
ments.®? The court found that the DED’s regulations did not require 
exclusion of these loans from the calculation,®”* and that the Secretary 
did not therefore act arbitrarily or capriciously in this regard. 





inappropriately gave retroactive effect to the SLDPIA, that the Secretary’s failure to 
respond to the plaintiff’s appeal within 45 days violated the Administrative Procedures 
Act and the SLDPIA, and that the absence of a hearing denied the plaintiff due process. 
The court rejected each of these arguments. Id. at 1319-22. 

668. Id. at 1323. The three allegations not preserved for appeal were the plaintiff's 
objections to the merged cohort default rate, the failure to find exceptional mitigating 
circumstances, and the possible failure to exclude loans because of improper servicing. 
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The court also rejected the plaintiff’s three remaining arguments. No 
evidence suggested that loans had been improperly serviced by the 
lenders or guaranty agencies.** No exceptional mitigating circum- 
stances existed.®”> Last, no evidence showed that the Secretary failed 
to consider the objections raised by the plaintiff or that the Secretary’s 
explanation for including the nineteen loans in the calculation was 
unreasonable.** The court therefore denied the plaintiff’s summary 
judgment motion, and granted the Secretary’s motion. 

In Canterbury Career School, Inc., v. Riley,®’’ the operator of a 
professional school sought an injunction against the Secretary of the 
DED prohibiting the publication of cohort default rates calculated by 
the DED.*” The plaintiff alleged that the rates had been erroneously 
calculated.*’® The Secretary argued that the court had no jurisdiction 
to issue the requested injunction and therefore moved for dismissal. 

20 U.S.C. § 1082(a)(2) gives federal district courts original jurisdiction 
over civil actions against the Secretary of the DED.® The statute 
contains an “‘‘anti-injunction’’ provision that the Secretary argued pre- 
vented the court from issuing the injunction requested by the plaintiff. 
The court noted, however, that a limitation on the anti-injunction 
provision exists when federal officers exceed the bounds of their au- 
thority. The court concluded that the plaintiff had presented sufficient 
evidence that the Secretary had failed to exclude loans that were 
improperly serviced from the calculation of the schools’ cohort default 
rate.®*? In addition, the court noted that the DED recognized that some 
of the guaranty agencies and lenders were not appropriately carrying 
out the required servicing activities.** The court concluded that the 
Secretary had probably exceeded the scope of his authority, and that 
the anti-injunction provision was not applicable.*** The court therefore 
denied the Secretary’s motion to dismiss. 

The court next evaluated the propriety of issuing the injunction 
requested by the plaintiff. The court found that the plaintiff was likely 
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677. 833 F. Supp. 1097 (D.N.J. 1993). 
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to succeed in its claim, and that the plaintiff would be irreparably 
injured if the injunction were denied.®* In contrast, the court found 
that any harm to the DED if the injunction were granted was minimal.**° 
The court further found a strong public interest in granting the injunc- 
tion. Since many of the students at the schools were on welfare, the 
court concluded that the school provided a service to society by edu- 
cating those students.*’” The court therefore granted the plaintiff's 
request for a preliminary injunction. 


C. Trusts and Bequests 


Salisbury v. Ameritrust Texas (In re Bishop College) involved the 
disposition of the principals of trusts established by two alumni for the 
benefit of Bishop College. In 1988, the College’s status in bankruptcy 
was converted from Chapter 11 to Chapter 7, and its operations ceased. 
The income from the trusts had been paid to the College during its 
operation; the alumni’s wills, however, did not provide for distribution 
of the principal if the College ceased operations.*° The Chapter 7 
trustee requested that Ameritech, the trustee for the charitable trusts, 
pay the principals to the College so that the funds could be distributed 
to the College’s creditors. Ameritech refused, arguing that the principals 
of the trusts were not the property of the College. 

Noting that state law controlled and that bankruptcy laws did not 
expand a debtor’s property interest, the bankruptcy court rejected the 
Chapter 7 trustee’s argument that the principals of the trusts were the 
property of the College. Next, the court considered Ameritech’s argu- 
ment that the doctrine of cy pres should be applied, and another 
beneficiary named so that the trust could continue. The court concluded 
that the alumni’s wills revealed intents to create permanent funds to 
generate income for educational purposes.* This intent satisfied the 
first condition for the application of the cy pres.®? The court found 
that the second condition, that the particular intention of the settlor 
cannot be carried out, was also met because of the discontinuation of 
operations.®* Because both conditions for the application of the doctrine 
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of cy pres were met, the court authorized Ameritech to begin a probate 
proceeding to reform the trust.®5 

In United States ex rel. United States Coast Guard v. Cerio,®* the 
district court also applied the doctrine of cy pres to change the terms 
of a charitable trust that named the United States Coast Guard as 
beneficiary.’ The trust was testamentary and provided that the interest 
generated would be paid annually to the cadet at the Coast Guard 
Academy who attained the highest grade point average in chemistry 
and physics.®*® The Coast Guard claimed that the annual $65,000 to 
$130,000 award would seriously disrupt the school’s operation and 
interfere with student cooperation.*” 

Applying Virginia law, the district court found that the doctrine of 
cy pres applied to the trust. First, the trust was a charitable trust since 
the award was for educational achievement.” Second, the court asked 
whether, if the trust as written failed, the testator would have wanted 
the funds to pass to his distant heirs’ or be used for ‘‘a like charitable 
purpose.’’’? The court found that the testator would have wanted the 
money to go to the Coast Guard, evidenced by the residuary clause in 
his will leaving everything to the Coast Guard.” Finally, the court 
found that the Academy’s policy of public service would make per- 
forming the trust impossible.” The court then reformed the trust terms 
to provide smaller awards (less than $1,000) based on grade point 
averages, an award for senior projects in science, up to $40,000 annually 
to be given to those pursuing Ph.D. degrees in science, and $7,500 to 
fund science lecturers at the Academy.” 

In Yale University v. Blumenthal,” the University’s school of med- 
icine sought release of the restrictions in an alumnus’ will that required 
his donation be used to build a new wing on the medical school for 
the treatment of the ‘‘sick poor.’’ Although the medical school had 
maintained a separate facility for treatment of such patients in 1905 
when the alumnus was a student, the facility was no longer operating. 
In addition, the amount of the bequest was insufficient to construct a 





695. The court concluded that, even if cy pres was inapplicable, the College and its 
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new wing.”’ The University brought the action under Connecticut’s 
Uniform Management of Institutional Funds Act, which allowed, with- 
out the consent of the donor, the release of obsolete, inappropriate, or 
impracticable restrictions on an institutional fund.” 

The trial court held that the University was not an institutional fund 
as defined by state law, and that therefore the University had no cause 
of action under the Act. The University appealed. Under the Act, an 
entity must meet two conditions to qualify as an institutional fund. 
The first was that the institution hold the fund for ‘‘its exclusive use, 
benefit or purposes.’’’® Relying on the official comments to the Uniform 
Management of Institutional Funds Act,’ the state supreme court found 
that the University met this condition because it lawfully engaged in 
the treatment of the ‘‘sick poor.’’’? The court found that the University 
also met the second condition, that the fund was not one “‘in which a 
beneficiary that is not an institution has an interest, other than possible 
rights that could arise upon violation or failure of the purposes of the 
fund.’’”2 The court noted that an example in the comments to the 
Uniform Act regarding treatment of indigent patients paralleled the 
University’s situation.”"* Because the University met both conditions to 
qualify as an institutional fund under state law, the court reversed the 
trial court’s dismissal, and sent the case back to the trial court. 


VIII. EMPLOYMENT 


A. The Employment Relationship 


In Dewitt v. Gainous,”* the Alabama Supreme Court settled the 
question of whether the President of Brewer State Junior College con- 
tinued to be employed by the College. The dispute started after the 
President sought to rescind the resignation which he had submitted 
and which the College Chancellor had already accepted. The President 
sued after the Chancellor refused to allow the President to rescind, and 
the trial court held that the President had resigned. The President 
appealed, and the appellate court reversed.’* Between the trial court’s 
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ruling and the appellate court’s subsequent reversal, however, the state 
Board of Education passed a resolution terminating the President’s 
employment.’* During the remand proceedings, the Chancellor moved 
for summary judgment based on the Board’s resolution, and the trial 
court granted the motion. The state supreme court affirmed, finding 
that the state constitution made it clear that the presidents of the state 
junior colleges were at-will employees of the Board, and that the Board 
therefore had the authority to terminate the President.”?” 

In Black v. Western Carolina University,’** a professor brought suit 
against the University after it notified her that her yearly employment 
contract would not be renewed. The court found that the University’s 
faculty handbook and code had not been expressly incorporated into 
the professor’s contract, and that she was not therefore entitled to 180 
days notice of the nonrenewal of her contract.”® Since the notice she 
received complied with the terms of her contract, the appellate court 


affirmed the lower court’s grant of summary judgment for the Univer- 
sity.72° 


B. The Tenure Process 


In Jones v. University of Central Oklahoma,”’ a former University 
instructor brought a section 1983 action alleging that the University 
violated his right to due process when denying him tenure. The Uni- 
versity denied the plaintiff tenure because he did not satisfy the Univ- 
ersity’s formal, nineteen-step application process. The plaintiff argued 
that, based on the University’s past practices, he believed that he would 
be evaluated under the informal and less strenuous ‘“‘local tenure’ 
process, under which longevity was the primary consideration.’ 

The trial court held that the plaintiff did not have a legitimate claim 
of entitlement to tenure under the informal process because a formal, 
written tenure process existed at the University.”*? The Court of Appeals 
for the Tenth Circuit reversed, finding that the trial court failed to 
analyze state contract law before ruling.”** 

The Tenth Circuit noted that its conclusion differed from those 
reached on this issue by two other circuits. The trial court in this case 
apparently followed the reasoning of the Ninth Circuit, whose holding 
in Haimowitz v. University of Nevada”’ has led other courts to conclude 
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that the existence of a written tenure procedure nullifies a plaintiff’s 
claim to a property interest stemming from any implied contract.’?¢ In 
contrast, the Sixth Circuit concluded in Soni v. Board of Trustees of 
the University of Tennessee””’ that a plaintiff has a legitimate claim of 
entitlement whenever he has a reasonable expectation that he will 
receive a certain benefit from the state.” Instead of following either 
circuit, the Tenth Circuit steered a course between these approaches. 
The Tenth Circuit criticized the approaches of the other circuits, 
finding them inconsistent with the Supreme Court’s holdings in Perry 
v. Sindermann’” and Bishop v. Wood.”*° The Jones court quoted Perry 
as support for its decision that state contract law must determine 
whether the plaintiff had a legitimate interest in tenure based on his 
reliance on informal tenure procedures. The Tenth Circuit said: 


A person’s interest in a benefit is a ‘“‘property’’ interest for due 
process purposes if there are such rules or mutually explicit 
understandings that support. his claim of entitlement to the benefit 
. . .. [However, w]e do not now hold that the respondent has any 
such legitimate claim of entitlement to job tenure. For ‘‘property 
interests . . . are not created by the Constitution. Rather, they are 
created and their dimensions are defined by existing rules or 
understandings that stem from an independent source such as state 
Mw... 


The court stated that the approaches of the other circuits have left the 
states without a ‘principled or predictable way to define property 
rights or organize their internal institutions.’’”*? The case was remanded 
to the trial court for further proceedings. 

In Schneider v. Northwestern University,’** a professor, who alleged 
that, in denying her tenure, the University had discriminated against 
her on the basis of sex, moved to compel disclosure of the identities 
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of persons who participated in her tenure review. The tenure process 
employed by the University began with the confidential selection of 
four tenured faculty members as an ad hoc committee to review the 
candidate’s credentials. In part, the committee’s review was based on 
written evaluations received from the candidate’s peers from outside 
the University community.”* The ad hoc committee then sent the 
candidate’s dean a written recommendation to which the candidate 
could respond. The dean also received input from another faculty 
committee. After reviewing the ad hoc committee’s report, all tenured 
faculty members voted on whether the dean should recommend the 
candidate for tenure. The dean then submitted his recommendation to 
the provost, the president, and the board of trustees for their approval.”*5 

In response to the professor’s request for production, the University 
produced the professor’s tenure review file and files of five other 
candidates considered for tenure at about the same time. The University, 
however, redacted the identities of the ad hoc committee members and 
the peer reviewers from the files.”** The University argued that the 
qualified academic privilege established in Equal Employment Oppor- 
tunity Commission v. University of Notre Dame Du Lac protected the 
identities from disclosure.”*”7 The professor, however, argued under 
University of Pennsylvania v. Equal Employment Opportunity 
Commission’ that, to compel disclosure of the identities, she need 
only establish their relevance. 

As the Supreme Court did in University of Pennsylvania, the Schnei- 
der court rejected the University’s argument that disclosure of the 
reviewer’s identities would seriously undermine the confidentiality that 
is central to academic freedom and the attendant peer review process.’*° 
The court found, however, that University of Pennsylvania did not 
completely override concerns of confidentiality. Therefore, for each 
participant whose identity was sought, the court weighed the confiden- 
tiality and relevancy interests involved.”*° 

The court ruled that the University must identify the professor’s peer 
reviewers and provide her with unredacted copies of their reviews of 
her work.’*1 With respect to the peer reviewers of the five other tenure 
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candidates whose cases for tenure were considered at roughly the same 
time as the plaintiff’s case, the court limited disclosure as follows: The 
University was ordered to disclose to the professor only the names of 
the peer reviewers that were requested by the candidate in question 
and the names of the peer reviewers that were chosen by the ad hoc 
committee.”*? In addition, the court expressed concerned that requiring 
disclosures of the identities of the ad hoc committee members would 
negatively affect the professor’s working relationship with the members 
if she were ultimately granted tenure. It was for this reason that the 
court refused to order disclosure of their identities; instead, as already 
noted, the court limited the required disclosure to the identities of the 
peer reviewers that the ad hoc committee had selected.’* 

In Blum v. Schlegel,’** the plaintiff, a law school professor, claimed 
that he was denied tenure in retaliation for exercising his right to free 
speech.”*® The plaintiff moved under Rule 37 of the Federal Rules of 
Civil Procedure to compel the production of the tenure-review files of 
Professor Avery, another tenured professor at the Buffalo Law School.’** 
The defendants moved for a protective order under Rule 26.”*’ The 
district court denied the plaintiff’s request, stating that the records were 
irrelevant and that release would unduly burden Professor Avery. 

In an attempt to show relevance, the plaintiff advanced a ‘‘nepotistic 
tenure swap’’ theory because Professor Avery’s husband was also a 
tenured professor at the law school.”* The plaintiff claimed that Pro- 
fessor Avery was not granted tenure on merit, but as a result of an 
agreement between university officials and the law school faculty.” 
According to the plaintiff, university officials agreed to overlook Pro- 
fessor Avery’s negative recommendations if the law school faculty 
agreed not to recommend the plaintiff for a tenured position.”*° Because 
the plaintiff had made controversial remarks about the university in the 
past, this agreement would spare the university from the unpleasant 
task of evaluating the plaintiff’s merits.”™ 

The court, after a confidential inspection of the records, found the 
records irrelevant to this claim.’** The plaintiff was never mentioned 
in the file, and the plaintiff never showed how this information might 
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lead to other discoverable information.’** Furthermore, the plaintiff 
never subjected himself to the tenure-review process, so he had no 
ability to compare his file with those of already tenured professors.’™ 
Finally, the court found that the personal and extremely confidential 
nature of the records would impose an ‘‘undue burden,”’ as defined in 
Rule 26, on Professor Avery.’ 

In another opinion involving the same case,’** the district court 
denied the plaintiff’s motion for a preliminary injunction. Although the 
plaintiff was currently unemployed, forcing the school to allow the 
plaintiff to teach would create for the institution a much greater hard- 
ship than the plaintiff’s unemployment hardship.’ [In 1994, the Court 
of Appeals for the Second Circuit affirmed, finding it unlikely that the 
professor would prevail on his First, Fifth, and Fourteenth Amendment 
claims.75*} 

In Phillips v. Tennessee Board of Regents,’** an assistant professor, 
who had been tenured at a community college, sought judicial review 
of her discharge. The community college had discharged the professor 
for ‘‘capricious disregard of accepted standards of professional con- 
duct,’’ which was grounds for dismissal of tenured faculty under a 
Tennessee statute.”°° The Chancery Court upheld the community col- 
lege’s dismissal of the professor. The professor appealed, arguing that 
her right to due process was violated by her dismissal because the state 
statute was void for vagueness.7® 


Although the void-for-vagueness doctrine developed in the criminal 
context, it has also been applied in civil cases involving the discharge 
of public employees, beginning with Arnett v. Kennedy in 1974.7 A 
test for vagueness was set forth in Arnett. First, the relevant statute 





753. Id. 

754. Id. at 40-41. 

755. Id. at 41-42. 

756. 830 F. Supp. 712 (W.D.N.Y. 1993). 

757. Id. at 737. 

758. 18 F.3d 1005 (2d Cir. 1994). 

759. 863 S.W.2d 45 (Tenn. 1993). 

760. TENN. CoDE ANN. § 49-8-302(5) (1990). The Board of Regents appointed a com- 
mittee to investigate the concerns regarding the professor’s conduct. The committee found 
that the professor’s conduct that violated the statute included ‘‘[lJjack of compassion and 
insensitivity to student needs; ... [p]oor judgment and inflexibility in administering 
classroom policies; ... [iJnsubordination to supervisors; and ... [uJnwillingness to 
modify behavior after being notified of problem areas and consequences.”’ Phillips, 863 
S.W.2d at 48. 

761. Phillips, 863 S.W.2d at 47. In addition, the professor argued that the College had 
not established that her conduct violated the statute by clear and convincing evidence 
and that the College had not provided adequate notice of the specifics of the charges 
against her. The court rejected both of these arguments. Id. at 48, 50-51. The court also 
rejected the professor’s argument that her termination violated her First Amendment 
rights to free speech because her speech did not involve a matter of public interest. Id. 
at 51. 

762. 416 U.S. 134, 94 S. Ct. 1633 (1974). 
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must be in terms ‘‘that an ordinary person exercising ordinary common 
sense can sufficiently understand and comply [with].’’’® In addition, a 
court must analyze whether the statute is vague as applied to the 
affected party.7® 

The state supreme court in Phillips found that the statute was not 
void for vagueness under the Arnett test. Before her dismissal, the 
professor was counseled about undesirable aspects of her conduct, and 
advised that failure to remedy the situation would result in her dis- 
charge. The professor was informed in meetings and in writing of the 
specific conduct at issue. The court found that the professor, using 
‘*her common sense and general knowledge of employer-employee 
relationships,’’’®* could appreciate that her conduct could be considered 
‘capricious disregard of accepted standards of professional conduct’ 
and that it could, under the statute, result in her dismissal.’ 


C. Constitutional Rights 


1. Due Process 


In Williams v. Texas Tech University Health Sciences Center,’®’ a 
tenured professor claimed that a decrease in his salary violated his 
procedural and substantive constitutional rights.”** The professor’s sal- 
ary was decreased from $64,000 to $46,449 by his departmental chair.”® 


The professor’s base salary had previously been supplemented by an 
outside fund and the department chair claimed that the professor did 
not earn enough grant money to warrant continuation of the supple- 
ment.’”° After the claims were tried to a jury, the district court granted 
the defendant’s motion for judgment as a matter of law.” 





763. Phillips, 863 S.W.2d at 49 (referring to Arnett, 416 U.S. at 159, 94 S. Ct. at 
1647). 

764. Id. See Maynard v. Cartwright, 486 U.S. 356, 108 S. Ct. 1853 (1988); United 
States v. Mazurie, 419 U.S. 544, 550, 95 S. Ct. 710, 714 (1975). The Phillips court cited 
several cases which analyzed statutes in this fashion. Phillips, 863 S.W.2d at 49 (referring 
to Wishart v. McDonald, 500 F.2d 1110, 1116 (1st Cir. 1974) (regulation that required 
dismissal for ‘‘conduct unbecoming a teacher . . . or other good cause’’ was not void for 
vagueness); Fowler v. Board of Educ., 819 F.2d 657, 664-65 (6th Cir. 1987) (dismissal 
standard of ‘‘conduct unbecoming a teacher’’ was not void for vagueness); San Filippo 
v. Bongiovanni, 961 F.2d 1125, 1137 (3d Cir. 1992) (standards of ‘‘sound scholarship 
and competent teaching’’ were not void for vagueness); Garrett v. Mathews, 474 F. Supp. 
594 (N.D. Ala. 1979), aff’d, 625 F.2d 658 (5th Cir. 1980) (general standard of ‘‘adequate 
cause’ was not void for vagueness)). 

765. Phillips, 863 S.W.2d at 50. 

766. Id. 

767. 6 F.3d 290 (5th Cir. 1993), cert. denied, 114 S. Ct. 1301 (1994). 

768. 6 F.3d at 292. 

769. Id. 

770. Id. 

971. dé. 
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The appellate court, affirming the district court, found that the 
professor’s interest in a specific level of income was ‘‘tenuous at 
best.’’’”? Furthermore, in light of this tenuous property right, the court 
found that the professor received the required process. The departmental 
chair gave the professor notice that he would have to generate grant 
funds, and sent the professor a memo explaining the reasons for the 
salary decrease.’”? 

In Yu v. Peterson,’ a tenured professor at the University of Utah 
appealed from the dismissal of his section 1983 action, alleging due 
process violations. The University had alleged that the professor vio- 
lated its Code of Faculty Responsibility by plagiarizing the work of two 
students and of his research partner.””> The University’s Academic 
Freedom and Tenure Committee investigated the allegations and rec- 
ommended that the professor be suspended for one year without pay. 
The professor appealed to the University’s Institutional Council, which 
remanded the matter to the Committee to cure specified procedural 
violations and to obtain further evidence.” After completion of the 
remanded proceedings, the Committee recommended, based on the 
same allegations of plagiarism, that the professor be dismissed.””” The 
dismissal was affirmed at all subsequent stages in the University’s 
grievance process. The professor then brought suit in a federal district 
court.’ The district dismissed his suit sua sponte.’” 

On appeal, the professor alleged that the increase in his sanction 
from suspension to dismissal was a violation of his right to due 
process.” The professor relied on North Carolina v. Pearce,”** a crim- 
inal case in which the Supreme Court held that the Fourteenth Amend- 
ment was violated by the imposition of a stricter sentence on a defendant 
who successfully pursues an appeal. The appellate court concluded, 
however, that substantial new evidence was proffered at the remanded 
Committee hearings, and therefore did not reach the question of whether 
Pearce applied in a civil administrative proceeding.”** The court there- 
fore affirmed the district court’s dismissal of the professor’s suit. 





772. Id. 

773. Id. at 293. The professor responded to the chair on both occasions. Id. 

774. 13 F.3d 1413 (10th Cir. 1993). 

775. Id. at 1413. 

776. Id. 

777. Id. at 1415. 

778. Id. 

779. Id. 

780. The professor also alleged that the regulation he was accused of violating was 
vague, that an erroneous burden of proof was imposed on him, and that the composition 
of the members of the Committee was improper. The court found, however, no merit in 
any of these allegations. Id. at 1416. 

781. 395 U.S. 711, 89 S. Ct. 2072 (1969). 

782. Yu, 13 F.3d at 1416. 
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2. Free Speech 


In Roos v. Smith,”® a nontenured professor alleged that Jackson State 
University decided not to renew her yearly contract in retaliation for 
exercising her right to free speech. The professor had testified on behalf 
of another professor who had sued the University for alleged racial 
discrimination.’** Although the University claimed that it terminated 
the professor to make room for a faculty member with credentials that 
the professor did not possess, the court found that the professor’s 
testimony motivated the University to terminate her.’® 

Although the Eleventh Amendment”®*® barred the professor’s action 
for damages against the University, its Board of Trustees, and members 
of the University administration acting in their official capacities, the 
court ordered the University to reinstate the professor and it ordered 
the members of the University administration, in their individual ca- 
pacities, to reimburse the professor for back pay.7®’ 


D. Discrimination 


1. Race, Color, and National Origin 


In Hassan v. Auburn University,” a visiting professor who was 
unsuccessful in securing a full-time faculty position sued the University, 
alleging that he was discriminated against because he was a foreign 


national. The University had sought to fill two permanent positions in 
its Management Department with candidates qualified in the emerging 
field of Management of Technology (MOT).”*° The University considered 
several candidates including the plaintiff, and, because the plaintiff 
was the University’s second choice, offered him a partially-funded 
position conditioned upon receiving full funding.” The University did 
not receive the anticipated funding, and therefore the plaintiff was not 





783. 837 F. Supp. 803 (S.D. Miss. 1993). 

784. Id. at 807. 

785. Id. at 808. 

786. For more on Eleventh Amendment immunity, see supra Section V.A. 

787. Roos, 837 F. Supp. at 814. The individual defendants were found liable under 
42 U.S.C. § 1983. Under section 1983, qualified immunity arises only when an official’s 
conduct does not violate clearly established federal rights. Because the professor’s right 
to free speech is clearly established, the court found that the individual] defendants were 
not entitled to qualified immunity under section 1983. Roos, 837 F. Supp. at 806. See 
supra Section V.B. for more on qualified immunity. 

788. 833 F. Supp. 866 (M.D. Ala. 1993). 

789. MOT was to be part of the University’s Operations Management program, and is 
the study of ‘‘the entire life cycle of a product or service, including design, from concept 
through prototype, engineering, research and development, production, and final finished 
goods delivery [and] marketing to the consumer.’’ Id. at 867-68 (citation omitted). 

790. The candidate who was the University’s first choice was offered a fully-funded 
position. Id. at 869. The University felt that this candidate had MOT credentials that 
were superior to the plaintiff’s. Id. at 872. 
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offered permanent employment. When the plaintiff asked about the 
University’s preference for another candidate, the department head told 
the plaintiff that his accent caused some concern among the faculty 
members voting on the candidates.” 

The plaintiff was granted the right to sue by the Equal Employment 
Opportunity Commission, and brought this lawsuit alleging that the 
University had violated Title VII of the Civil Rights Act of 1964.79 
After trial, the court concluded that the plaintiff had established a 
prima facie case of discrimination.”* The court found, however, that 
the plaintiff had not met his burden of proof. Under McDonnell Douglas 
Corp. v. Green,” if a plaintiff presents direct evidence of discriminatory 
intent, the burden shifts to the defendant to prove that it would have 
made the same hiring decision absent the discrimination. Here, the 
plaintiff argued that two items were direct evidence of the University’s 
discriminatory intent. First, a statement written on one of the faculty 
member’s form ranking the candidates said ‘‘I understand the students 
don’t understand him.’’> The second item was the department head’s 
response to the professor’s inquiry about the University’s preference 
for another candidate. The court concluded that, at best, these items 
raised an inference of discrimination, but that they were not direct 
evidence that would cause the burden to shift to the University.” 

The court also rejected the plaintiff's argument that considering his 
accent and his related communication ability was itself discrimination. 
The court cited the Court of Appeals for the Ninth Circuit’s standard 
for establishing when a person’s accent may be considered in an 
employment decision. To wit: 





791. Id. at 870. 
792. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 
793. To establish a prima facie case, the plaintiff must prove the following four 
elements by a preponderance: 
1) that he or she is a member of a protected class; 2) that he or she applied 
for and was qualified for a job for which the employer was seeking applicants; 
3) that despite his or her qualifications, he or she was rejected; and 4) that 
after this rejection the position remained open or was filled by a person not 
within the protected class. 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 1824 (1973). In 
Hassan, the court concluded that the first and third elements were easily satisfied. The 
fourth element, however, gave the court pause. The University’s first-choice candidate, 
who accepted the position, was also a foreign national. The court concluded, however, 
that it was possible that a defendant might discriminate against one class of foreign 
nationals in favor of another. While the plaintiff conceded that the fact that the University 
filled the position with a member of a protected class was ‘‘strong evidence’’ that 
discriminatory intent was absent, the court found that this fact did not preclude the 
plaintiff from making out a prima facie case. The court also concluded that, although 
the general consensus among the voting faculty was that the plaintiff was less qualified 
than the first-choice candidate, there was sufficient evidence to show that the plaintiff 
was qualified for the job. Hassan, 833 F. Supp. at 870. 
794. 411 U.S. 792, 802-04, 93 S. Ct. 1817, 1824-25 (1973). 
795. Hassan, 833 F. Supp. at 868-69. 
796. Id. at 871. 
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An adverse employment decision may be predicated upon an 
individual’s accent when—but only when—it interferes materially 
with job performance. There is nothing improper about an em- 
ployer making an honest assessment of the oral communications 
skills of a candidate for a job when such skills are reasonably 
related to job performance.”°’ 


Since the plaintiff had not presented direct evidence of discrimina- 
tion, the University’s burden was simply to state a legitimate, nondis- 
criminatory reason for its hiring decision. The University selected 
another candidate over the plaintiff because that candidate possessed 
superior MOT credentials. Since the plaintiff had not shown that this 
reason was mere pretext, the court found that the plaintiff had not 
proven his discrimination claim and granted the University’s motion 
for summary judgment.’ 

In Ray v. Peabody Institute,” a black, sixty-seven year old voice 
instructor at the Peabody Institute of the Johns Hopkins University 
alleged that reductions in his salary violated Title VII of the Civil Rights 
Act®° and the Age Discrimination in Employment Act.®” As part of a 
cost-reduction effort, the University had changed the salary structures 
of its voice instructors, linking their salaries to the number of students 
who selected them as their instructor.*°? During the period at issue, the 
enrollment in the plaintiff’s studio declined from twelve students (two 
less than full enrollment) to one. Ultimately, the plaintiff’s salary was 
converted to an hourly rate for the hours he worked.*°? 

The plaintiff sued the University, alleging discrimination, and the 
district court granted the University’s summary judgment motion. On 
appeal, the plaintiff raised two issues. First, he argued that the Univ- 
ersity’s revised salary structure discriminated against him because it 
was ‘‘inherently designed to reflect the subjective preferences and 
prejudices of individual students ... .’’°* The court not only found 
this argument lacking in credibility and unsupported by evidence, but 
concluded that the only possible conclusion the evidence supported 
was that the University’s salary structure was a ‘‘sound educational 





797. Id. (quoting Fragante v. City and County of Honolulu, 888 F.2d 591, 596-97 (9th 
Cir. 1989), cert. denied, 494 U.S. 1081, 110 S. Ct. 1811 (1990)). 

798. Id. at 872. 

799. 11 F.3d 31 (4th Cir. 1993), cert. denied, 114 S. Ct. 2102 (1994). For more on 
racial discrimination and age discrimination in employment, see Moore v. Reese, 817 F. 
Supp. 1290 (D. Md. 1993). 

800. 42 U.S.C. §§ 2000e to 2000e-17 (1988). 

801. 29 U.S.C. §§ 621-634 (1988 & Supp. IV 1992). For more on age discrimination 
in employment, see infra Section VIII.D.3. 

802. In an effort to attract students to the Institute, the University assigns students to 
their first or second choice of instructor as long as the instructors’ schedules permit and 
they are willing to take on the student’s instruction. Ray, 11 F.3d at 32. 

803. Id. at 32-33. 

804. Id. at 33. 
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policy born not of racial design, but of a genuine interest in achieving 
the highest academic standards possible during a period of financial 
austerity.’’®°5 

The plaintiff's second argument was that the University manipulated 
the student-assignment system to reduce both the plaintiff’s enrollment 
and his compensation.*” The appellate court also rejected this argu- 
ment. Although the plaintiff argued that the disproportionate number 
of minority students in his studio raised an inference of discrimination, 
the court found no evidence that suggested that the University delib- 
erately assigned those students to the plaintiff. The court found that 
the most plausible explanation for the disparity was that many minority 
students chose the plaintiff as their instructor, perhaps because of his 
efforts in recruiting them.®” As a result, the court affirmed the grant 
of summary judgment in favor of the University. 

In United States v. Board of Education of the Township of Piscata- 
way,®* the United States and a teacher brought suit against the Town- 
ship Board of Education, alleging that the Board’s affirmative action 
plan discriminated against nonminorities in violation of Title VII of the 
Civil Rights Act. The teacher, who was white, had been laid off instead 
of a black teacher employed by the same department. The stated goal 
of the Board’s affirmative action plan was to promote racial diversity 
among its teachers for the sake of education.*° The court found this 
goal impermissible, stating: ‘‘It is sheer speculation as to whether the 
[Supreme] Court may one day extend Title VII to encompass a race 
conscious affirmative action plan in the absence of a manifest imbalance 
in the work force because of a desire to achieve faculty diversity.*’° In 
addition, the court found that the plan ‘‘unnecessarily trammels’’ the 
rights of nonminorities,**! and granted summary judgment on behalf of 
the plaintiffs. [As this issue goes to press, the district court’s grant of 
summary judgment is on appeal to the Third Circuit. Interestingly, the 
Justice Department, which under the Bush Administration sided with 
the teacher, now supports the Board.*??], 


2. Gender 


In Nixon v. Maryland,®** a female assistant professor at Coppin State 
College alleged a violation of Maryland’s Equal Pay for Equal Work 





805. 

806. 

807. Id. 

808. 832 F. Supp. 836 (D.N.J. 1993). 

809. Id. at 848. 

810. Id. 

811. Id. at 851. 

812. Malcolm Gladwell, Testing the Limits of Affirmative Action; White Teacher Sues 
a New Jersey School Board when Race is a Deciding Factor in Layoff, Wasu. Post, Sept. 
25, 1994, at A4. 

813. 625 A.2d 404 (Md. Ct. Spec. App.), cert. denied, 632 A.2d 151 (Md. 1993). 
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Act.** The trial court found for the state; on appeal, the professor 
contested the court’s conclusion that she and a male professor did not 
perform comparable work. As support for its conclusion, the court had 
found that the male professor was qualified to teach in two departments 
whereas the female professor was only qualified for one. In addition, 
the court found that, while the male professor was involved in coor- 
dinating research grants and writing for publication, the female profes- 
sor was not involved in these activities.*** The appellate court therefore 
affirmed the trial court’s conclusion that the professor had failed to 
make a prima facie showing that her work required equal skill, effort, 
and responsibility as the work of the male professor.*'® 

The professor also contested the trial court’s conclusion that the 
differences between the two professors’ salaries resulted from the op- 
eration of the College’s acceptable, merit-based pay system. The trial 
court had found that the difference between the salaries was due to the 
female professor’s failure to meet the College’s requirements for pub- 
lication and community involvement, and the appellate court found 
that the record supported this conclusion.*’” 

In Chance v. Rice University,*** the Court of Appeals for the Fifth 
Circuit denied a professor’s request for a rehearing en banc. The female 
professor based her rehearing request on the argument that her Title 
TX*19 discrimination claim had been analyzed under the wrong standard. 
The district court had directed a verdict for the University,*?° and a 
Fifth Circuit panel had affirmed.*?’ In seeking a rehearing en banc, the 
professor argued that the district court incorrectly analyzed her claim 
under an ‘‘intentional discrimination’’ standard. Instead, the plaintiff 
argued, the district court should have analyzed her claim under the 
‘‘disparate impact’’ standard of Title VI of the Civil Rights Act.*?? Under 
that standard, in order to establish a prima facie case of discrimination, 
the professor must show that certain ‘‘facially neutral employment 
standards operated more harshly on one group than another.’’®?? 





814. Mp. LABOR AND EMPLOYMENT CODE ANN. § 3-304 (1991) (recodification of Mp. ANN. 
Cope art. 100, §§ 55A-55H, without substantive change). 

815. Nixon, 625 A.2d at 409. 

816. Id. at 408. 

817. Id. at 410. The court also found that the College’s alleged failure to post a notice 
describing the Equal Pay Act did not justify tolling the three-year statute of limitations 
because the professor had sufficient opportunity to become familiar with her rights and 
obligations under the Act before the statute of limitations expired. Id. at 414. 

818. 989 F.2d 179 (5th Cir. 1993). 

819. Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (1988). The 
professor also brought a claim under the Equal Pay Act, 29 U.S.C. § 206(d)(1) (1988), 
and alleged intentional infliction of emotional distress. The district court ruled against 
the professor on these claims. Chance, 989 F.2d at 179. 

820. Chance, 989 F.2d at 179-80. 

821. 984 F.2d 151 (5th Cir. 1993). 

822. 42 U.S.C. §§ 2000d to 2000d-7 (1988). 

823. Chance, 989 F.2d at 180 (citations omitted). 
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The district court had found no evidence supporting the professor’s 
allegation that male faculty members received higher compensation 
than female faculty members. The district court had also found no 
evidence of any other preferential treatment of male faculty members.*** 
Because the professor could therefore not have established a prima 
facie case of disparate impact sexual discrimination, the Fifth Circuit 
declined to address the question of whether her claim was analyzed 
under the wrong standard.®*5 Therefore, the court denied the professor’s 
request for rehearing en banc. 


3. Age 


In Ware v. Howard University,*° an employee of the University 
alleged that, by first failing to promote him, then demoting him, and 
again failing to promote him, the University violated the Age Discrim- 
ination in Employment Act (ADEA).®” The court first found that the 
University’s employment actions involving the plaintiff constituted a 
continuing violation of the ADEA. As a result, the timeliness of the 
filing of the plaintiff’s claim was measured from the date of the most 
recent violation alleged, instead of the first violation alleged.*?* 

In addition, the court found that the plaintiff had established a prima 
facie case of age discrimination,*° even though the person the Univer- 
sity promoted instead of the plaintiff was also a member of the class 
the ADEA sought to protect. In so holding, the court noted that the 
Supreme Court has not required rigid interpretation of the required 
elements, particularly when promotions to management levels are at 
issue.*°° ‘‘Since the principal qualification for managerial positions is 
often experience, employers will seldom promote or select a person 
under forty for these positions.’’**: The court held that the plaintiff 





824. Id. at 180. In fact, one of the district court’s findings was that the female tenured 
or tenure-track faculty members in the professor’s department were paid more than their 
male counterparts. Id. 

825. Id. 

826. 816 F. Supp. 737 (D.D.C. 1993). 

827. 29 U.S.C. §§ 621-634 (1988 & Supp. IV 1992). See Hurd v. Pittsburg State Univ., 
821 F. Supp. 1410 (D. Kan. 1993), aff'd, 29 F.3d 564 (10th Cir. 1994), cert. denied, 1994 
U.S. LEXIS 7129 (U.S. Oct. 11, 1994), in which the court considered whether the 
Eleventh Amendment shielded the University from a claim under the ADEA. The court 
found that the ADEA was enacted pursuant to section 5 of the Fourteenth Amendment. 
(Both the Supreme Court and the Tenth Circuit have declined to rule on this question.) 
821 F. Supp. at 1412. The court found that, because the ADEA was enacted pursuant to 
the Fourteenth Amendment, Congress’s abrogation of Eleventh Amendment immunity 
applied to ADEA claims and that the University was not entitled to immunity. Id. at 
1413. For more on Eleventh Amendment immunity, see supra Section V.A. 

828. Ware, 816 F. Supp. at 749. 

829. For a discussion of the elements required to establish a prima facie case, see 
supra note 793. 

830. Ware, 816 F. Supp. at 750. See Furnco Constr. Corp. v. Waters, 438 U.S. 567, 
577, 98 S. Ct. 2943, 2949 (1978). 

831. Ware, 816 F. Supp. at 750. 
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had, therefore, established a prima facie case of age discrimination by 
showing that there was a substantial difference—seventeen years— 
between the ages of the two candidates.**? 

In opposition to the plaintiff’s claim that he was not promoted because 
of his age, the University argued that the candidate who received the 
promotion was more qualified than the plaintiff.*** The court found, 
however, that this reason was pretextual. In addition, the court found 
that circumstantial evidence overwhelmingly established ‘‘the existence 
of clear anti-age animus at [the University], which dominated the 
employment decisions of senior officials, including the decisions not 
to promote plaintiff ... .’’*°* The evidence included the fact that the 
University’s employment policy prohibited discrimination based on sex, 
race, and other protected reasons, but not based on age.**> In addition, 
the University’s policy incorrectly stated that nonfaculty employees 
could be compelled to retire when they reached age seventy.®** The 
court found that this bias pervaded employment decisions made by 
University management, and influenced its employees’ retirement de- 
cisions.*°” 

In Edwards v. Board of Regents of the University of Georgia,*** the 
plaintiff, a college professor, sued the University under the ADEA.®*° 
The plaintiff, age forty at the time, had complained in 1987 that he 
was given fewer classes to teach because he was younger than other 
faculty members.*° After filing an informal complaint with the depart- 
ment head, the plaintiff was given additional classes. Over the next 
several years, however, he was given lower raises and fewer classes.**' 
The plaintiff then brought suit, alleging the University violated the 
ADEA both by discriminating against him because of his age and by 





832. Id. at 750-51. 

833. Once the plaintiff has established a prima facie case of age discrimination, the 
burden shifts to the defendant to show a legitimate, nondiscriminatory reason for its 
employment decisions. The court found that the reasons articulated by the University 
were sufficient to meet its burden. Therefore, the burden again is shifted to the plaintiff, 
who must show that the defendant discriminated against him based on his age. This can 
be done either by showing that the defendant’s reasons are pretextual, or by showing 
that it was more likely than not that the defendant discriminated against him based on 
his age. Id. at 751. 

834. Id. 

835. Id. at 751-52. The policy was revised to include age in 1990, after the events at 
issue in this litigation. Id. at 752. 

836. The court found that the University failed to correct this error after being instructed 
to do so by the Equal Employment Opportunity Commission. Id. 

837. Id. 

838. 2 F.3d 382 (11th Cir. 1993). 

839. Id. at 382. 

840. Id. The court noted that the plaintiff’s claim was unusual because it was based 
on alleged favorable treatment of a professor who was older than the plaintiff. The 
plaintiff contended that the Board wanted to increase the older teacher’s salary to provide 
her with a more favorable retirement package. Id. n.1. 

841. Id. 
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retaliating against him for complaining about the discrimination.*? The 
jury returned a verdict in favor of the plaintiff for back pay, but not 
for liquidated damages.*** The jury did not state upon which of plain- 
tiff’s claims it based the award. The district court inferred from the 
jury’s decision not to award liquidated damages that its verdict had 
been based upon the actual ADEA claim.** Since the evidence, in the 
district court’s judgment, did not establish an ADEA claim, the court 
granted judgment notwithstanding the verdict.** 

On appeal, the appellate court found evidence sufficient to support 
a finding of retaliation and reversed the district court.*** Although the 
appellate court did not decide whether the plaintiff was protected by 
the ADEA,®’ the court found that the jury’s failure to award liquidated 
damages did not affect the sufficiency of the evidence to support a 
retaliation claim. The appellate court concluded that the district court 
had erred in considering the jury’s allocation of damages in deciding 
the judgment notwithstanding the verdict.*** The appellate court there- 
fore vacated the district court’s judgment and remanded for entry of a 
judgment consistent with the jury’s verdict. 

In Kauffman v. Kent State University,*° a clerical employee of the 
University brought suit under the ADEA, alleging that the University 
discriminated against her by transferring her to another position and 
by promoting a younger person instead of her.*° The plaintiff also 
named her supervisor and the person who received the promotion as 
defendants. The court, however, found that they were not ‘‘employers’”’ 
under the ADEA because they were neither ‘‘[s]tates nor agents of [an 
‘employer’] as that term is defined in the [ADEA].’’*** The court there- 
fore granted summary judgment in favor of the individual defendants. 

In ruling on the University’s motion for summary judgment, the court 
first considered whether the employee had met each of the four elements 
necessary to establish a prima facie showing of age discrimination. The 
court found that plaintiff easily met the first two elements, which 
related to the ages of the persons involved. Here, the employee was a 
member of the class protected by the ADEA®*? and the person who was 
promoted instead of her was not a member of the class.** The third 





842. Id. at 383. 
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844. 

845. 

846. 
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848. Id. at 384. 

849. 815 F. Supp. 1077 (N.D. Ohio 1993), aff'd, 21 F.3d 428 (6th Cir. 1994). 

850. Id. at 1082 (citation omitted). 
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element requires that the plaintiff be the subject of an adverse employ- 
ment action. The court concluded that the transfer of the employee to 
a new position was not adverse because, although the plaintiff testified 
that she was forced to transfer, she had the same title and compensation 
as she had at her previous position.*** The parties and the court agreed, 
however, that failure to promote was an adverse employment action 
under the ADEA, and therefore that the third element was satisfied.*5 
The fourth element, that the plaintiff was qualified for the position, 
was also found satisfied. 

Since the employee had established a prima facie case under the 
ADEA, the University then had the burden of showing that it had 
legitimate business reasons for its decision to promote someone other 
than the employee.*** University representatives testified that they pro- 
moted the younger employee because she was more qualified than the 
plaintiff. In rebuttal, the plaintiff offered testimony from her former 
coworkers that suggested that the plaintiff’s supervisors thought she 
was too old to learn to use a computer and that they treated her badly. 
The court found, however, that the plaintiff had not offered sufficient 
proof of age discrimination, and granted the University’s motion for 
summary judgment.®” 

In Kizer v. Curators of the University of Missouri,®** a professor sued 
the University, the dean, and the chair of her department, alleging 
violations of the ADEA, Title VII of the Civil Rights Act,*° and the 
Missouri Human Rights Act (MHRA).®° In addition, the professor al- 
leged tortious interference with her employment contract. The individ- 
ual defendants moved for a dismissal. The court concluded that the 
dean and the chair were not employers within the meaning of the 
ADEA and therefore dismissed the ADEA claims against them.®* 

The defendants also argued that they should be dismissed from the 
Title VII action because the plaintiff did not name them in the complaint 
she filed with the Equal Employment Opportunity Commission (EEOC). 
While noting that such a situation would generally require dismissal, 
the court found that this case fit within an exception to the general 
rule. Here, the individual defendants had adequate notice of the charges 





854. Id. at 1082-83. In addition, the fact that the employee enjoyed her new position 
entered into the court’s analysis. Id. at 1083. 

855. Id. at 1086. 

856. Id. at 1087. 

857. Id. at 1089. In granting summary judgment, the court adopted the standard set 
forth by the Court of Appeals for the Sixth Circuit in Street v. J.C. Bradford and Co., 
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to survive a summary judgment motion. Kauffman, 815 F. Supp. at 1081. 
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because they were interviewed as a part of the EEOC’s investigation.*” 
The court therefore denied the defendants’ motion to be dismissed from 
the Title VII action. In addition, because the MHRA provided for age- 
discrimination suits against persons acting on behalf of an employer, 
the court denied the individual defendants’ motion to dismiss the 
plaintiff’s claim under the MHRA.*® 

The court also refused to grant the individual defendants’ motion to 
dismiss the plaintiff’s claim that they tortiously interfered with the 
plaintiff's employment contract. The individual defendants argued that 
they had official immunity from suit for discretionary acts performed 
in the scope of their employment. The court found, however, that the 
immunity would be lost if the plaintiff proved that the officials acted 
deliberately and maliciously. Since the plaintiff alleged tortious inter- 
ference, the court rejected the individual defendants’ motion.*™ 

Geary v. Visitation of the Blessed Virgin Mary Parish School®® is a 
school case that may have implications for colleges and universities. 
In Geary, a teacher alleged that her termination violated the ADEA. In 
addition, she alleged that the defendants discontinued her health ben- 
efits in retaliation for her ADEA suit. The defendants countered that 
they terminated the plaintiff because she violated Catholic Church 
doctrine by marrying a divorced man.** After concluding that the ADEA 
did not protect a lay teacher in a church school, the trial court granted 
the defendants’ summary judgment motion. The plaintiff appealed. 

Using the test set forth in National Labor Relations Board v. Catholic 
Bishop of Chicago,*® the appellate court analyzed the question of 
whether the ADEA applied to these facts. Under this test, the threshold 
question is whether the application of the statute would present a 
significant risk of infringing on the plaintiff's First Amendment rights.** 
The court concluded that applying the ADEA in this case would not 
violate the First Amendment because the issue presented was not 
whether the Catholic Church’s teachings mandated age discrimination, 





862. Id. at 551. The court, however, did not allow the plaintiff to base her claim on 
a significant event which she had not included in her EEOC filing. The event at issue 
was the plaintiff's allegation that the defendants removed her as department chair in 
favor of a younger male. Her removal had occurred prior to the filing of her EEOC 
complaint, and the court concluded that she should have included it in her filing if she 
was to be allowed to base her claim on it. Id. at 551-52. 

863. Id. at 551. 

864. Id. at 552. For more on immunities, see supra Section V. 

865. 7 F.3d 324 (3d Cir. 1993). 

866. Id. at 326. 

867. 440 U.S. 490, 99 S. Ct. 1313 (1979). 

868. Geary, 7 F.3d at 327. If this inquiry is answered affirmatively, the Catholic Bishop 
test then applies an interpretive rule: whether a permissible construction of the statute 
exists that would avoid the risk of infringing on the First Amendment, or, alternatively, 
whether Congress clearly expressed its intention that the statute applied. If the statute 
applies, the third part of the Catholic Bishop test determines whether the statute violates 
the Religion Clauses of the First Amendment. Id. 





254 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


nor whether the ADEA prohibited the defendants’ right to implement 
those teachings.*®° The only question was whether the defendants dis- 
criminated against the plaintiff because of her age, or whether they 
terminated her for another reason.*”° 

Following the teaching of Catholic Bishop, the appellate court dis- 
tinguished sharply between dismissed employees who ‘‘challenge the 
validity of the doctrine or practice’’ of their former religious employer 
and dismissed employees who argue that the ‘‘proffered religious rea- 
son’’ is merely pretextual. Only in the latter case does the ADEA 
apply.®”} 

The court next addressed the issue of whether the reason given by 
the defendants for the plaintiff's termination was pretextual. The plain- 
tiff did not deny that she had violated the teachings of the Catholic 
Church, and presented no evidence other than her belief that her age 
motivated the defendants to terminate her.®’? The court therefore granted 
the defendants’ motion for summary judgment with regard to the 
plaintiff’s termination. Since, however, the plaintiff had presented 
evidence that the defendants discontinued her health-care coverage 
because she had filed an ADEA suit against them, the court reversed 
the trial court’s dismissal of the plaintiff’s retaliation claim.*” 


4. Disability 


In Petersen v. University of Wisconsin Board of Regents,*”* a Univer- 
sity employee brought suit under the Americans with Disabilities Act 
(ADA).®”° The action was brought under Title II of the ADA, which 
prohibits public entities from discriminating against disabled candidates 
for employment or promotion.*”® The University moved to dismiss, 
arguing that the employee failed first to exhaust his administrative 
remedies via the Equal Employment Opportunity Commission.*®”’ 

The enforcement section of Title II of the ADA®*’* provides that the 
remedies and procedures of the Rehabilitation Act®”® will be used in 





869. Id. at 328. 

870. Id. 

871. Id. at 325. Because the threshold inquiry of the Catholic Bishop test was answered 
negatively, the court did not reach the rest of the analysis. 

872. Id. at 332. 
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874. 818 F. Supp. 1276 (W.D. Wis. 1993). 

875. 42 U.S.C.A. §§ 12131-12213 (West Supp. 1994). 

876. Petersen, 818 F. Supp. at 1278 (referring to 42 U.S.C.A. § 12132 (West Supp. 
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I of the ADA. Id. at 1278. 

877. Id. at 1276-77. 
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remedies, procedures, and rights set forth in the Civil Rights Act. Petersen, 818 F. Supp. 
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resolving Title I] claims. The Rehabilitation Act does not require non- 
federal employees to exhaust their administrative remedies before bring- 
ing suit in federal court. In fact, the administrative remedies available 
under the Rehabilitation Act afford no relief to private parties.*°° The 
only administrative relief available is termination of federal funding. 
In contrast, the ADA provides private parties relief through administra- 
tive channels. In Petersen, however, the court found the statute ambig- 
uous about whether plaintiffs had to exhaust these administrative 
remedies before bringing suit in federal court.*** The court therefore 
considered the Department of Justice Regulations that implemented 
Title II of the ADA.** Since those regulations do not require exhaustion 
of administrative remedies, the court found that the employee need not 
first exhaust the administrative remedies available under the ADA, and 
denied the University’s motion to dismiss.*** 

In Winston v. Maine Technical College System,*** the Maine Supreme 
Court held that a person diagnosed as being subject to ‘‘compulsive 
sexual behavior’’®*> has no valid claim under the Federal Rehabilitation 
Act or the Maine Human Rights Act.*** In Winston, a tenured professor 
with nineteen years’ experience kissed a student after a suggestive 
conversation.*’ He immediately apologized and met with his school’s 
director to explain his disorder.*** One other complaint about the 
professor’s behavior had been filed with the institution five to six years 
earlier, and the institution’s administrators knew of three other in- 


stances of inappropriate behavior.**° After his discharge, the professor 
brought a discrimination suit. 

Looking to the text of the statute, the court first found that the 
Rehabilitation Act had been amended so as not to apply to sexual- 
behavior disorders.*8° Because the Maine law had been modeled after 
federal law, the court also found no claim under state law.*' 


E. Harassment 


In 1985, Beverly Purrington was hired by the University of Utah and 
placed under the direction of Shauna Adix.**? Purrington claimed that, 
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beginning in 1986, Adix began sexually harassing her.®*** Purrington 
complained to many people, both orally and in writing, about Adix’s 
behavior.*** Adix began another assignment at the University in 1988, 
after which Purrington had no direct contact with her.® In July 1989, 
after witnessing Adix touch another woman at her new assignment and 
hearing of another encounter Adix had with a coworker, Purrington 
filed an action alleging sexual harassment through the creation of a 
hostile work environment.®* She also alleged that she had been denied 
a promotion in retaliation for her complaints about Adix. The district 
court granted summary judgment to all defendants on the hostile work 
environment claim, deeming it untimely. After a trial, the court found 
for the defendants on the retaliation claim.*” 

The appellate court affirmed the district court’s ruling that the hostile 
work environment claim was untimely. The Title VII charge, under 
Utah law, must be filed within 240 days of the alleged discriminatory 
act.*® As Adix was transferred in May 1988, Purrington had to show 
either a continuing violation or establish equitable tolling.*°° The ap- 
pellate court held that a continuing violation could not be shown 
through either a series of related acts or a company-wide policy of 
discrimination. The two isolated incidents occurring after the May 1988 
transfer were not enough to show a ‘‘dogged pattern’’ of discrimina- 
tion.°° The appellate court, moreover, agreed with the district court 
that Purrington had failed to show a ‘‘pervasive, institutionalized sys- 
tem of discrimination.’’®" Finally, the court found that equitable tolling 
was not appropriate because Purrington ‘‘failed to act with due dili- 
gence. ’’%2 

The appellate court then addressed the retaliation claim. As noted 
above, Purrington argued that she had been denied a promotion by the 
University based on her conflict with Adix, and that such a basis 
constituted retaliation.*° Accordingly, she argued, the burden of prov- 
ing a nondiscriminatory motive for its decision shifted to the University 
under Price Waterhouse v. Hopkins.** The appellate court, using a 
clearly erroneous standard, affirmed the district court’s finding that 
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Price Waterhouse did not apply because Purrington presented no direct 
evidence of retaliation.® 

In Wu v. Thomas, H.K. Wu and Kathleen Wu, professors at the 
University of Alabama, brought a suit in 1984 against the University 
and others for sex discrimination.*’ The district court found for the 
defendants on the merits.° In 1987, the Wus filed the instant suit 
alleging the defendants unlawfully retaliated against them for the 1984 
suit. In Wu II, the jury found in favor of Kathleen Wu against one 
defendant. The defendant moved for judgment notwithstanding the 
verdict.*° In deciding the motion, the district court asked the jury to 
list the ways in which the defendant retaliated against Ms. Wu. After 
the jury completed the list, the district court granted the motion for 
judgment notwithstanding the verdict, finding that none of the stated 
reasons involved a constitutionally protected interest.** The Wus ap- 
pealed. 

The appellate court addressed two issues. First, the court found that 
the district court properly granted the motion for judgment notwith- 
standing the verdict. Under the section 1983 claim, Ms. Wu had to 
show that the defendant discharged her or caused her to lose income 
or rank; mere injury to reputation did not suffice.* Furthermore, 
although damages could be awarded under Title VII, the defendant was 
entitled to qualified immunity, because Title VII does not clearly forbid 
retaliatory harassment. 

Second, the court held that the district court judge’s status as an 
adjunct professor at the University did not require him to recuse 
himself.°** The judge received no salary as an adjunct professor and 
his duties were limited to permitting University law students to clerk 
in his chambers.°'® 

In Townsend v. Indiana University,*** a cleaning woman employed 
by the University at its Indianapolis campus alleged sexual harassment. 
According to the plaintiff, she was twice sexually assaulted by her 
supervisor in 1987.°'? Despite her complaints, the University took no 
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action, and the plaintiff transferred to another university facility.°" 
Early the following year, the plaintiff began experiencing psychological 
distress that she attributed to the assaults, and she took an unpaid 
leave of absence in June 1990.°'? She then initiated a suit under Title 
VII of the Civil Rights Act.*° The district court, however, granted the 
University’s motion for summary judgment. The court held that the 
plaintiff had no remedy under Title VII because she had not been fired 
or demoted." 

The appellate court reversed the district court, finding that the district 
court had erred in concluding that the plaintiff had no Title VII remedy 
because she was not fired or demoted.*?? The appellate court noted that 
had the plaintiff ‘‘remained on the job with no diminution in wages 
or benefits she would have had no remedy for the harassment other 
than an injunction . . . .’’**? In this case, however, the plaintiff alleged 
that she had lost wages and suffered damages, even though she was 
free to begin working again at any time.®* The appellate court also 
rejected the University’s argument that the time span between the 
alleged harassment and the taking of medical leave was too long to 
establish a causal relation.**® The matter was remanded to the district 
court. 

In Silva v. Universidad de Puerto Rico,°* an employee brought a 
sexual harassment suit under Title VII of the Civil Rights Act’ against 
the Universidad de Puerto Rico and her supervisor.°?® The defendants 


moved to dismiss, arguing that the employee had not brought her claim 
before the Equal Employment Opportunity Commission (EEOC) within 
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the time specified by the Act.*?® The court noted that the EEOC had 
named Puerto Rico a ‘‘deferral jurisdiction,’’ which allows claimants 
300 days after an alleged incident to file their claims (instead of 180 
days in a ‘‘nondeferral jurisdiction’’). Here, however, the court found 
that, because the employee’s claim was against an instrumentality of 
Puerto Rico, an exception applied. The exception required filing of the 
claim within 180 days.%*° Because the record did not indicate when the 
employee filed her claim with the EEOC, the court declined to rule on 
the motion to dismiss.®’ Instead, the court determined that the motion 
would be treated as one for summary judgment, and granted the parties 
additional time to submit evidence regarding the timeliness of the 
plaintiff’s filing with the EEOC.®*2 


F. Veterans Preference 


In Winberg v. University of Minnesota,®* two veterans alleged that 
the University violated the state Veterans Preference Act,°** even though 
the Act had never in its eighty-year history been applied against the 
University.°** The state supreme court concluded that the Act did not 
apply to the University for several reasons. First, the Act did not name 
the University as an entity to which the Act applied.** In contrast, 
other state statutes specifically referred to the University as a party to 
which they applied.’ Second, since the state constitution delegated 


all power to operate the University to its Board of Regents, the state 
legislature had no control over the university.** Last, the Act’s use of 
the terms ‘‘school,’’ ‘‘teacher,’’ and ‘‘superintendent of schools’’ did 
not fit the University’s job classification system. The court therefore 
found that the Act did not apply because the University was not a 
political subdivision of the state under the meaning of the Act. 


G. Fair Labor Standards 


In two consolidated cases, university police officers at Pittsburg State 
and Wichita State Universities alleged that the Universities violated the 
Fair Labor Standards Act.*° The officers argued that, under section 
207(a) of the Act, they were entitled to overtime pay for hours worked 
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in excess of forty per week.**! The Universities argued, however, that 
a 1974 amendment to the Act changed the threshold to forty-three hours 
per week for law-enforcement employees.*? The court found that Con- 
gress, in amending the Act, did not intend to change the section that 
applied to law enforcement officers.*** Because the officers were covered 
by Section 207(a) of the Act before the 1974 amendment, the court 
found that the Universities had violated the Act by not paying the 
officers overtime for the hours they worked in excess of forty per 
week.*** In addition, the court found that the Universities had not 
shown sufficient basis under which they could be immune from liability 
under a good-faith defense.*** The court therefore granted the officers’ 
motion for summary judgment on this issue. 


H. Collective Bargaining 


In Grunwald v. San Bernardino School District,** the Court of Ap- 
peals for the Ninth Circuit held that the advance collection of fees from 
nonunion teachers for collective-bargaining expenses, followed by a 
refund of the excess amount collected at the end of the year, did not 
violate the nonunion members’ First Amendment rights.%’ 


IX. ADVERSE DISCIPLINARY DECISIONS®**® 


In Osteen v. Henley,®*° a student appealed the trial court’s dismissal 
of his complaint against Northern Illinois University and several Uni- 





941. 29 U.S.C. § 207(a) (1988). 42 U.S.C. § 203(s)(1)(B) (Supp. IV 1992) includes 
institutions of higher education in the enterprises covered by section 207(a). 

942. 29 U.S.C. § 207(k) (1988). 

943. Adams, 832 F. Supp. at 322. 

944. Id. 

945. Id. at 323-24. The Act requires an employer who violates the overtime pay 
provisions to compensate its employees for the unpaid overtime plus an equal amount 
as liquidated damages. Id. at 322; see 29 U.S.C. § 216(b) (1988). Two defenses are 
available, however. First, an employer who acted in good faith, relying on a written, 
administrative regulation will have complete immunity under 29 U.S.C. § 259 (1988). 
Second, the court, in its discretion, may reduce or eliminate the liability for liquidated 
damages of an employer who acted in good faith and with a reasonable basis for believing 
it was not in violation of the Act. 29 U.S.C. § 260 (1988). Here, however, the court 
found that the Universities did not establish that they were entitled to either of these 
defenses. 

946. 994 F.2d 1370 (9th Cir.), cert. denied, 114 S. Ct. 439 (1993). 

947. 994 F.2d at 1377. 

948. For another case involving student disciplinary proceedings, see supra text ac- 
companying notes 487-99. For a description of typical university judicial systems, see 
Elizabeth L. Grossi, Justice in Academe: The Structure and Function of a University 
Judicial System (1992) (unpublished Ph.D. dissertation, Indiana University of Pennsyl- 
vania). 

949. 13 F.3d 221 (7th Cir. 1993). 








1994] HIGHER EDUCATION AND THE COURTS: 1993 261 


versity officials (in both their official and individual capacities).%° The 
student, a football player on scholarship, was expelled for two years 
for physically assaulting two students.°** The student sought both an 
injunction preventing his expulsion and damages. 

On appeal, the student alleged that his expulsion violated the Four- 
teenth Amendment by depriving him of property without due process 
because he was not represented by an attorney during his disciplinary 
hearing.®*? The court applied the balancing test set forth in Mathews 
v. Eldridge®** for determining whether the student was entitled to 
representation. The court found that the cost of judicializing discipli- 
nary proceedings was nontrivial. Against this cost, the court weighed 
the risk that the student was unjustly disciplined. The court considered 
this risk trivial, noting that the University had no incentive to discipline 
one of its scholarship athletes unless such discipline was warranted. 
The court found that the discipline imposed on the student was not 
disproportionate to his misconduct.** The court, therefore, found that 
the student was not entitled to representation by an attorney at his 
disciplinary proceeding, and affirmed the trial court’s dismissal.°* ‘“To 
recognize such a right would force student disciplinary proceedings 
into the mold of adversary litigation. ... The cost and complexity of 
such proceedings would be increased, to the detriment of discipline as 
well as of the university’s fisc.’’95* 

In Henderson State University v. Spadoni,®” the University discipli- 
nary committee suspended a student for striking another student in the 
face with a beer bottle. The two students were members of rival 
fraternities. The suspended student appealed the committee’s decision 
to the Chancery Court, which held that the student had been denied 
due process in his disciplinary hearing and permanently enjoined the 
University from suspending him.** 
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acting in their official capacities, for damages. Id. at 223. The court indicated that 
qualified immunity most likely barred the student’s damages claim against the officials 
in their individual capacities. Id. at 224. For more on Eleventh Amendment and qualified 
immunities, see supra Section V. 

951. Osteen, 13 F.3d at 223. 

952. The court assumed that the student had a property interest in continued attendance 
at the University. The court noted, however, that this was an open question in the 
Seventh Circuit. Id. 

953. 424 U.S. 319, 96 S. Ct. 893 (1976); see Newsome v. Batavia Local Sch. Dist., 842 
F.2d 920 (6th Cir. 1988), Gorman v. University of R.I., 837 F.2d 7 (1st Cir. 1988). 

954. Osteen, 13 F.3d at 226. 

955. Id. The court also found that neither the University’s failure to comply with all 
of the provisions of the student judicial code nor the interruption of the student’s 
advocate during the disciplinary proceeding violated due process. Id. at 225. 

956. Id. 

957. 848 S.W.2d 951 (Ark. Ct. App. 1993). 

958. Id. at 953. 
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The appellate court, however, disagreed with the chancellor’s con- 
clusion. The chancellor had identified seven due process deficiencies, 
each of which the appellate court rejected. The court first rejected the 
chancellor’s finding that the committee unduly restricted the student 
from presenting his case. The appellate court noted that the chancellor 
based this finding on the committee’s requirement that witnesses re- 
spond to the questions asked, which is normal procedure.®** Several 
other findings, specifically, that the suspension was not based on the 
facts, that the University’s investigation was one-sided and incomplete, 
and that the University had different standards for athletic and nonath- 
letic students, were determined to be clearly erroneous by the appellate 
court.%° In addition, the appellate court concluded that the remaining 
findings did not constitute due process violations. 

The appellate court noted that, during the disciplinary process, the 
student was given reasonable notice of the charges against him, was 
provided with copies of the statements of witnesses before the hearing, 
and was allowed to call his own witnesses and to cross-examine adverse 
witnesses. The appellate court concluded that the student was, there- 
fore, afforded the process due him, and it reinstated his suspension. 

In Armesto v. Weidner, a law student at Florida State University 
College of Law appealed a University hearing panel’s finding that she 
cheated on a final examination. The student alleged that the University 
violated her right to due process by failing to follow its code of 
procedures. The court, however, concluded that the University appro- 
priately followed the relevant procedures. In investigating the allega- 
tions against the student, the University-appointed investigator 
interviewed everyone he believed had knowledge of the incident, ad- 
vised the student in writing and in person of the charges against her, 
met with the student and her attorney, and allowed the student to 
identify persons and to submit information that might assist in the 
investigation. The student provided a written statement and statements 
of several others, but she provided no names of witnesses.*** The court 





959. Id. at 954. 

960. Id. 

961. The chancellor had concluded that a meeting between the disciplinary committee 
and the dean prior to the hearing violated the student’s due process rights. The appellate 
court concluded, however, that, since it was undisputed that the purpose of the meeting 
was to determine whether the hearing would be open or closed and to decide whether 
the Buckley Amendment applied, no due process violation occurred. Id. The appellate 
court rejected the chancellor’s conclusion that having a member of the same fraternity 
as the victim serve as a member of the disciplinary committee was a conflict of interest 
that violated the student’s right to due process. The appellate court also rejected the 
chancellor’s conclusion that a letter from the faculty advisor of the student’s fraternity, 


expressing dissatisfaction with the committee, supported finding a due process violation. 
Id. 


962. Id. at 954-55. 


963. 615 So. 2d 707 (Fla. Dist. Ct. App. 1993), cert. denied, 114 S. Ct. 1849 (1994). 
964. 615 So. 2d at 709. 
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therefore upheld the determination that the student was guilty of 
cheating. 

In Ahlum v. Administrators of the Tulane Educational Fund, Tu- 
lane University appealed from the trial court’s order enjoining the 
University from disciplining a student who was found by a hearing 
board to have violated the University’s code of student conduct. The 
appellate court found that the trial court had exceeded its powers in 
granting the injunction. Because the University is a private institution, 
as long as it does not act arbitrarily or capriciously, it is free to 
promulgate a code of conduct and decide what sanctions are appropriate 
if the code is violated.*%” Here, the appellate court found that there was 
no evidence of arbitrary or capricious conduct.* 


X. DISCRIMINATION—STUDENTS 


A. Race, Color, and National Origin 


On remand from the Court of Appeals for the Fourth Circuit, Pod- 
beresky v. Kirwan®® upheld a blacks-only scholarship program at the 
University of Maryland at College Park.” First, the court chronicled 
the history of and reasons for the slow pace of racial diversification at 
the University after Brown v. Board of Education.*”' The court next 


noted the improvements in achieving diversification that have occurred 
since William Kirwan became President of the University in the late 
1970s. The University established the scholarship program at issue in 
this litigation in the same period,*”? and the program is credited with 
significant contribution to improving the rate of diversification. In 1993, 





965. The court also found that the hearing panel’s finding, which was the basis for 
the determination, was supported by substantial, competent evidence. Id. The court 
rejected the student’s additional argument that the hearing panel erred in admitting the 
investigator’s report. Id. at 710. 

966. 617 So. 2d 96 (La. Ct. App.), cert. denied, 624 So. 2d 1230 (La. 1993). 

967. 617 So. 2d at 98. 

968. The court also found that the disciplinary process complied with the Supreme 
Court’s requirements for due process in such proceedings. Id. at 99; see Goss v. Lopez, 
419 U.S. 565, 95 S. Ct. 729 (1975). In‘ addition, the court found that the student was 
not entitled to a lawyer at the disciplinary proceedings. Ahlum, 617 So. 2d at 100. 

969. 838 F. Supp. 1076 (D. Md. 1993), rev’d and remanded, No. 93-2527, 1994 U.S. 
App. LEXIS 29943 (4th Cir. Oct. 27, 1994). See Andrew H. Baida, Not All Minority 
Scholarships are Created Equal, Part II: How To Develop a Record that Passes Consti- 
tutional Scrutiny, 21 J.C. & U.L. 307 (1994). 

970. The district court’s initial opinion, 764 F. Supp. 364 (D. Md. 1991), and the 
Fourth Circuit’s reversal, 956 F.2d 52 (4th Cir. 1992), were analyzed in past Annual 
Reviews. See Dutile, 1991 in Review, supra note 1, at 162-63 and Dutile, 1992 in Review, 
supra note 1, at 207-08. 

971. 347 U.S. 483, 74 S. Ct. 686 (1954). 

972. In 1990, the Benjamin Banneker Scholarship Program provided full financial 
support for 28 black students and represented one percent of the University’s total 
financial aid budget. Podberesky, 838 F. Supp. at 1077. 
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fifteen percent of the entering freshman class were black, and, in 1990, 
the University was fourth among predominantly white universities in 
the number of degrees bestowed on black students.°” 

The Fourth Circuit had remanded this case for a determination of 
whether the effects of past discrimination at the University continued 
to the present such that the scholarship program was constitutionally 
permissible.*’* On remand, the district court considered whether a 
strong evidentiary basis supported a University study that identified 
four persistent effects of the University’s past discrimination.*”® 

The first present effect of past discrimination at the University found 
by the study involved the University’s poor reputation in the black 
community, particularly among individuals who influence high school 
students’ choices between institutions of higher education.*”* The evi- 
dence that supported this finding included the report of an outside 
expert evaluating the scholarship program and reports based on focus 
groups consisting of students and parents of high school students. Over 
eighty percent of the participants in one focus group felt that the 
University’s reputation was either mostly or somewhat negative.” The 
testimony of University administrators also supported this finding. The 
court rejected the plaintiff’s argument that the evidence was insufficient 
to support a conclusion that the University had a poor reputation among 
blacks. Although the plaintiff offered his own surveys designed to show 
that the University did not have a poor reputation among blacks, the 
court found his surveys methodologically flawed.°* The court also 
rejected the plaintiff’s contention that the University’s researchers de- 
signed questions that would elicit negative responses and that the court 


had overlooked positive statements that were made about the Univer- 
sity.979 





973. Id. at 1082. 

974. Id. at 1076. 

975. The Fourth Circuit did not define the terms ‘‘strong evidentiary basis,’’ and the 
litigants contested its meaning. However, the parties ultimately agreed that the require- 
ment was proof that amounted to ‘‘something less than the preponderance of the 
evidence.’’ Id. at 1083 n.49. The court found that this quantum of evidence was 
‘compatible with the Supreme Court’s desire to ‘smoke out’ and prohibit ‘racial politics’ 
without preventing local governments from voluntarily eliminating the vestiges of past 
discrimination[] . . . and comport{ed] with [the Supreme Court’s holding] that the standard 
should not be so strict as to render every affirmative action program unconstitutional.”’ 
Id. (citation omitted). 

976. Id. at 1084-87. 

977. Id. at 1084. 

978. Id. at 1086. 

979. The court noted that the plaintiff cited only one ‘‘positive’’ remark, which related 
to the University as a place for black athletes ‘‘to prepare for professional sports.’’ Id. at 
1086 (citation omitted). The court also rejected the plaintiff’s argument that the evidence 
did not establish a cause-and-effect relationship between past discrimination and the 
University’s present, poor reputation in the black community and his argument that the 
reputation had no practical effect because blacks were not underrepresented at the 
University. Id. at 1086. In addition, the court found cases cited by the plaintiff to be 
irrelevant and contradictory to the Fourth Circuit’s ruling. Id. at 1087. 
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The second present effect of past discrimination at the University 
found by the study was that blacks were underrepresented in the student 
body. The court described the historical data supporting the finding 
of underrepresentation ‘‘succinct, startling and undisputed.’’** 


Prior to 1954, there were virtually no African-American students 
on campus. The end of de jure segregation produced no visible 
changes. As late as 1969, fifteen years after Brown was decided, 
fewer than 1% of the students at the University were African- 
American. In 1970, 3.4% of the University’s full-time undergrad- 
uates were African-American; in 1975, 6.8%; in 1980, 7.5%; in 
1985, 8.6%; in 1990, 11.2%.°* 


The plaintiff challenged the reference pool from which the comparative 
data was drawn, and argued that the proper pool consisted of graduating 
high school seniors who met what the plaintiff alleged were the Univ- 
ersity’s admission criteria. Even though the court rejected compari- 
sons based on strict numerical scores or a single year, it found that the 
evidence strongly supported the finding of underrepresentation.*** The 
court also rejected the plaintiff’s argument that a comparison with 
predominantly white institutions in northern states showed that blacks 
were not underrepresented at the University, noting that northern 
institutions draw from smaller black populations than the University, 
and that it could reasonably be assumed that northern universities 
suffered similarly from the present effects of past discrimination.** 
The third present effect of past discrimination at the University found 
by the study was that the attrition rate of black students was dispro- 
portionately higher than that of white students.%® The court found this 
disparity one of the ‘‘strongest testamenis to the continuing racial 
problems which [the University] faces,’’®” and rejected the plaintiff’s 
argument that the rates compared favorably to those at northern insti- 





980. Id. at 1087-91. 

981. Id. at 1087. 

982. Id. (citation omitted). 

983. The plaintiff considered these criteria to be completion of the required high school 
curriculum, a 2.0 grade point average, a verbal S.A.T. score of 270 or higher, and a 
math S.A.T. score of 380 or higher. The plaintiff argued that the University did not meet 
its burden of proof because it did not present the number of blacks in this group. 
However, the University disputed the admission requirements used by the plaintiff, 
describing its minimum admissions requirements as flexible. Id. at 1087. 

984. For the 1991-92 school year, 13% of the incoming freshmen were black. In 
contrast, 22% of Maryland students taking the S.A.T., 17.9% of Maryland’s graduating 
high school students who took a curriculum meeting the University’s requirements, 
18.1% of Maryland students scoring over 380 on the math S.A.T., and 19% of Maryland 
students scoring over 270 on the verbal S.A.T. were black. Id. at 1088. 

985. Id. at 1990-91. 

986. Id. at 1091-92. 

987. Id. at 1091. 
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tutions that had no history of de jure segregation. The court attributed 
the lower rate among blacks to a number of causes traceable to past 
discrimination, including financial hardship, a lack of commitment to 
the school because of its poor representation in the black communities, 
a lack of family members with common experiences who could assist 
black students in completing higher education, the absence of black 
mentors, and the existence of a hostile racial atmosphere on campus. 

The fourth present effect of past discrimination at the University 
found by the study was the prevailing perception that the University’s 
campus climate was hostile to blacks. The court again found strong 
support for the conclusion that this perception resulted from the Univ- 
ersity’s past discriminatory practices. An analysis of racial incidents 
reported on by the University’s newspaper since 1970 showed that 
many disputes occurred over the University’s attempts to integrate, or 
its failure to do so. 

Having found strong evidentiary support for its conclusion that the 
University’s past discriminatory practices had present effects, the court 
then confirmed its initial conclusion that the blacks-only scholarship 
program was narrowly tailored,®"' consistent with the four-part frame- 
work established in United States v. Paradise. First, the court found 
the program effective, and alternative remedies such as race-blind, 
merit- or need-based scholarships ineffective.°® Second, although the 
program was not flexible because only blacks could participate, its 
duration was not infinite since the University would reevaluate the 
necessity of the program at least once every three years.°* Third, the 
court found the program’s numerical goals proper since a small number 
of scholarships were given.®® Fourth, the court found that the program 
did not interfere with the rights of third parties. Scholarships were 
awarded after admissions decisions were made; the program, therefore, 
did not affect whether nonblack students could attend the University. 
In addition, because the program amounted to only one percent of the 
University’s financial aid budget, harm to the plaintiff or others simi- 
larly situated was found insignificant and outweighed by the needs and 
objectives of the program.°* 

Having found that the University’s scholarship program was narrowly 
tailored and that strong evidence existed to support a conclusion that 
past discrimination at the University had present-day effects, the court 
concluded that, therefore, the University’s blacks-only scholarship pro- 





988. Id. at 1091-92. 

989. . at 1092-94. 

990. Id. at 1093. 

991. Id. at 1094-97. 

992. 480 U.S. 149, 107 S. Ct. 1053 (1987). 
993. Podberesky, 838 F. Supp. at 1094-95. 
994. Id. at 1095-96. 

995. Id. at 1096. 

996. Id. at 1096-97. 
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gram passed constitutional muster. [This conclusion was reversed by 
the Fourth Circuit in 1994.%7] In closing, the district court expressed 
its concern that the employment-law-based framework established to 
answer the question at issue may be too rigid given the pervasive 
impacts of education on our society.® 


A fire department’s discriminatory hiring practices have little or 
no effect on the society at large. But discrimination in the nation’s 
educational institutions has created a ripple effect that necessarily 
affects every aspect of our economy and society. Accordingly, it 
seems entirely proper that in order to cure these effects, legislatures 
and educational administrators be given more leeway in fashioning 
remedies that take into account the vast extent of the damage that 
has been done by our shameful legacy of involuntary segregated 
education.” 


The court suggested a six-part framework designed for the education 
context. 


(1) Does a nucleus of fact exist which can reasonably be interpreted 
as evidencing the effects of racism; (2) Did the officials responsible 
for addressing the problem engage in an open and deliberative 
decision-making process; (3) Did they articulate the reasons for 
their conclusion that a problem requiring correction exists; (4) Did 
they adopt a narrowly tailored remedy that has minimal impact 
upon the rights and interests of persons not benefitted by the 
remedy; (5) Was the decision-making body controlled by members 
of a race benefitted by the remedy; and (6) Has provision been 
made for regular periodic review to determine the continued 
necessity and efficacy of the chosen remedy.1°° 


In 1974, the United States sued Louisiana, alleging that it was 
maintaining a racially discriminatory system of higher education. In 
1981, this litigation culminated in a consent decree that committed the 
State to both an affirmative action program and a program to improve 
its predominately black colleges and universities.’ In 1987, the United 
States sought a hearing to determine the State’s level of compliance 
with the consent decree, and, in 1988, a federal district court ruled 
that Louisiana was still maintaining a racially segregated system of 
higher education.’ This ruling led to the promulgation of a remedial 





997. No. 93-2527, 1994 U.S. App. LEXIS 29943 (4th Cir. Oct. 27, 1994). 

998. Podberesky, 838 F. Supp. at 1097. 

999. Id. at 1098 

1000. Id. 

1001. This history may be found in United States v. Louisiana, 9 F.3d 1159, 1162-63 
(5th Cir. 1993). 

1002. United States v. Louisiana, 692 F. Supp. 642 (E.D. La. 1988). 
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plan intended to bring that system into compliance with the law. 
Developments on the appellate level in a different case led to the 
withdrawal of this plan,'°* but those developments were themselves 
undone by the Supreme Court’s decision in United States v. Fordice.1° 
The district court then reinstated its remedial plan, and the State 
appealed. 

In its appeal, Louisiana argued that the district court had predicated 
the reinstatement of its remedial plain solely on the existence of the 
racial identifiability of the State’s colleges and universities, and that, 
under Fordice, this constituted an inadequate basis for its action. The 
appellate court agreed with the State that ‘‘under Fordice, ‘[t]hat an 
institution is predominately white or black does not in itself make out 
a constitutional violation.’’’°°* The appellate court, however, disagreed 
with the State’s assertion that the racial identifiability of its colleges 
and universities was the sole basis for the district court’s reinstatement 
of its remedial plan. The appellate court also rejected Louisiana’s 
argument that the district court’s findings were too generalized to satisfy 
the analysis required in Fordice. First, the district court had found that 
the dual system had continued from 1988 through 1992, and that the 
dual system was ‘‘perpetuated by duplicative programs, multiple boards[, 
and by‘the] coexistence of [predominately black institutions] and [pre- 
dominately white institutions] with similar programs in close proximity 
to each other.’’'°”? The appellate court also noted that the Fordice 
requirement of traceability of the current system to past discriminatory 
practices was satisfied in the district court’s analysis. The appellate 
court also noted that implicit in the district court’s analysis were the 
conclusions that Louisiana’s program duplication lacked sound educa- 
tional justification and that the duplication could be practicably elim- 
inated . 1° 

The appellate court, however, reversed the conclusion of the district 
court that Louisiana’s four-board governance system, in which a Board 
of Regents directs the activities of three lower boards that manage 
specific colleges and universities, violated Fordice.‘“° The appellate 
court found that Fordice did not apply to determinations regarding the 
board because it was created by the state constitution, instead of being 





1003. United States v. Louisiana, 718 F. Supp. 499 (E.D. La. 1989). 

1004. That case was Ayers v. Allain, 914 F.2d 676 (5th Cir. 1990). Ayers was reversed 
by United States v. Fordice, 112 S. Ct. 2727 (1992). 

1005. 112 S. Ct. 2727 (1992). See Dutile, 1992 in Review, supra note 1, at 203-06. 

1006. United States v. Louisiana, 9 F.3d 1159, 1164 (quoting Fordice, 112 S. Ct. at 
2743). 

1007. Id. at 1165-66 (citation omitted). 

1008.’Id. The court analogized Louisiana’s dual system to Mississippi’s, which was 
found in Fordice to be traceable to past discriminatory practices. Id. (quoting Fordice, 
112 S. Ct. at 2741). 

1009. Id. at 1166. 

1010. Id. 
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the result of ‘‘segregative laws [which] have been repealed, but policies 
and practices traceable to the de jure dual system subsist.’’*°"' The 
appellate court also remanded for a determination of two issues. The 
first issue was whether Louisiana’s open admissions policy, which was 
enacted after de jure segregation ended, was traceable to past, discrim- 
inatory practices.’ The second issue involved determinations of dis- 
puted questions of fact, including whether unnecessary program 
duplication existed in Louisiana’s system of higher education and, if 
so, whether it was practicable to eliminate it.*°" 

[In November of 1994, Louisiana’s plan to enhance racial diversity 
at its state colleges and universities was approved by a federal court, 
signalling the potential conclusion of this twenty-year controversy.'°* 
Louisiana’s plan, which also has the approval of the Department of 
Justice, contemplates expenditures of during $100 million during a ten- 
year period.'°"5] 

In Washington Legal Foundation v. Alexander,'’”® the Foundation 
and seven white college and law students alleged that, by providing 
federal funds to educational institutions that offer some scholarships 
only to minority students, the Department of Education violated Title 
VI of the Civil Rights Act.” Prior to the initiation of this lawsuit, the 
Department’s Office of Civil Rights stated that Title VI prohibited 
institutions of higher education from awarding scholarships based on 
race. Shortly thereafter, however, the Department retracted its statement 
in favor of a more tolerant position.’°* The district court dismissed the 
plaintiffs’ claim.* 

The appellate court rejected the plaintiffs’ argument that, under the 
Administrative Procedures Act,’°° the Department could be compelled 
to enforce Title VI.*°?* Instead, the appellate court upheld the district 
court’s conclusion that, under Women’s Equity Action League v. Cav- 
azos,’? the Act only provided a remedy when ‘“‘there is no other 





1011. Id. at 1167. 

1012. Id. 

1013. Id. at 1169. 

1014. Settlement Agreement, United States v. Louisiana, No. 80-CV-3300 (E.D. La. 
Nov. 14, 1994). 

1015. Judge Approves Plan to Promote Integration of Louisiana Colleges, N.Y. TIMEs, 
Nov. 14, 1994, at A-11. 

1016. 984 F.2d 483 (D.C. Cir. 1993). See also Hopwood v. Texas, 861 F. Supp. 551 
(W.D. Tex. 1994) (finding that the University of Texas School of Law’s affirmative action 
program in student admissions violated the Constitution and discriminated against white 
applicants). 

1017. 42 U.S.C. §§ 2000d to 2000d-7 (1988). 

1018. Washington Legal Found., 984 F.2d at 485. 

1019. 778 F. Supp. 67 (D.D.C. 1991). See Dutile, 1991 in Review, supra note 1, at 
161-62. 

1020. 5 U.S.C. §§ 702, 704 (1988). 

1021. Washington Legal Found., 984 F.2d at 486. 

1022. 906 F.2d 742 (D.C. Cir. 1990). 
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adequate remedy in a court... .’’° The students’ conceded that they 
had a cause of action against their colleges and law schools. 

The appellate court also rejected the plaintiffs’ argument that the 
Administrative Procedures Act provided an avenue to pursue a claim 
against the Department for ‘‘total abdication of its Title VI enforcement 
responsibilities .. . .’’1°4 

On December 30, 1991, a federal district court entered a Remedial 
Decree designed to eliminate the unconstitutional vestiges of segrega- 
tion that persisted in Alabama’s system of higher education.’> The 
court found that exceptional circumstances warranted the appointment 
of a Monitor to ensure that the mandates of the Decree were achieved.1°6 
The court found that this appointment was within its inherent power 
to enforce its own decrees.*°?’ 

In the opinion appointing the Monitor, the court carefully laid out 
the Monitor’s duties and responsibilities. The Monitor is allowed rea- 
sonable access to all records kept by the defendants relating to the 
decree,’°® may attend any defendant’s meetings,’°° may require any 
party to respond to inquiries,‘° may conduct confidential interviews 
with any parties in the suit," must visit each violating institution and 
meet with the appropriate faculty and administrators,‘°? may hire 
independent experts,’°? may attend hearings conducted by the court, 
and may request a meeting with the court to discuss the Decree.’ 
The order then gave any party to the suit the right to petition the court 
for a protective order against any activity of the Monitor,’® and the 
court made clear that any authority to punish for noncompliance re- 
mained with the court.’%’ Finally, the Monitor must issue an annual 
report concerning the status of compliance.’* The parties have thirty 
days to respond to the report, and the court retained authority to accept 
or reject the findings in the report.’ 





1023. Washington Legal Found., 984 F.2d at 486 (citing 5 U.S.C. § 704 (1988)). 

1024. id. at 487 (citation omitted). 

1025. Knight v. Alabama, 829 F. Supp. 1286 (N.D. Ala. 1993). 

1026. Id. at 1288. The court did not state what constituted the exceptional circum- 
stances. 

1027. Id. 

1028. Id. at 1288. 

1029. Id. 

1030. Id. at 1289. 

1031. 

1032. 

1033. 

1034. 

1035. 

1036. 

1037. Id. 

1038. . at 1290. 

1039. 








1994] HIGHER EDUCATION AND THE COURTS: 1993 271 


B. Gender 


Perhaps the year’s most publicized case involving allegations of 
gender discrimination at an institution of higher education was Faulk- 
ner v. Jones.*%*° Shannon Faulkner’s admission to The Citadel was 
withdrawn after The Citadel discovered she was female.’ In response, 
Faulkner filed suit alleging that The Citadel’s policy of excluding 
females violated the Equal Protection Clause. 

The Citadel appealed from a preliminary injunction granted by the 
district court that required that Faulkner be admitted to day classes at 
The Citadel, but not to its Corps of Cadets.**? The Court of Appeals 
for the Fourth Circuit found that the district court did not abuse its 
discretion in granting the preliminary injunction even though ‘‘ordering 
Faulkner to day classes will probably shake [T]he Citadel’s stability 
temporarily.’’? The court found that any adverse effects on The Citadel 
would be reversible. In contrast, the court found that denying Faulkner’s 
request might have permanent effect on her because of the time needed 
to conclude the litigation.** [In 1994, the Fourth Circuit denied The 
Citadel’s motion to stay the injunction pending application to the 
Supreme Court for a writ of certiorari.'>] 

Other noteworthy 1993 cases alleging gender discrimination involved 
intercollegiate athletics. Members of the Brown University’s women’s 
volleyball and gymnastics varsity teams, which had been changed to 
intercollegiate club status due to budget constraints, brought suit alleg- 
ing gender-based discrimination under Title [X,** and were granted a 
temporary restraining order. The order required that the University 
maintain the teams’ varsity status until the litigation was resolved. In 
Cohen v. Brown University,’ the University appealed from the tem- 
porary restraining order. 

The appellate court first recapped Title IX’s purpose of ‘‘prohibiti[ng] 
gender-based discrimination in all programmatic aspects of educational 
institutions,’’ and its legislative and regulatory history.'°* To establish 





1040. 10 F.3d 226 (4th Cir. 1993). 

1041. Id. at 228. 

1042. Id. at 229. Faulkner did not include admission to the Corps in her request for 
injunctive relief. 

1043. Id. at 233. 

1044. Id. These time pressures distinguished Faulkner from United States v. Virginia, 
976 F.2d 890 (4th Cir. 1992), cert. denied sub nom. Virginia Military Inst. v. United 
States, 113 S. Ct. 2431 (1993), in which the Fourth Circuit found that Virginia’s policy 
of providing single-sex education only to men violated the Equal Protection Clause. The 
court did not, however, order the Virginia Military Institute to admit women, but to 
implement a plan that would conform with the requirements of the Equal Protection 
Clause. See Dutile, 1992 in Review, supra note 1, at 209. 

1045. 14 F.3d 3 (4th Cir. 1994). 

1046. 20 U.S.C. §§ 1681-1688 (1988). 

1047. 991 F.2d 888 (ist Cir. 1993). 

1048. Id. at 893-900. 
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a violation of the statute, plaintiffs must show more than the existence 
of a disparity between the ratio of men to women who attended the 
institution and the ratio of opportunities for men in the institution’s 
athletic programs to those for women. In addition, plaintiffs must show 
that there is further evidence of discrimination, for example, unmet 
needs among members of the disadvantaged sex for additional athletic 
opportunities.’** Whether the University fully and effectively accom- 
modated the interests and abilities of its female students who were 
interested in athletics was at the heart of this appeal.1°° 

The University argued that it would satisfy Title IX by creating a 
number of opportunities for female athletes based on the ratio of 
interested and able women to interested and able men.’ The court 
rejected this interpretation, finding it inconsistent with the intent of 
Title IX, with the plain meaning of the statute, and with the imple- 
menting regulations, which require full accommodation.'? The court 
also found that adopting the University’s interpretation as the standard 
would make it difficult for institutions to determine whether they 
complied with Title IX and that it would add unnecessary complexity 
to the resolution of suits brought under the statute.1° 

The appellate court reviewed the evidence supporting the trial court’s 
decision to grant the preliminary injunction. First, the court found that 
there was a high likelihood that the plaintiffs would succeed in the 
litigation.*°** Second, the court found that, unless the preliminary 





1049. Id. at 895; 20 U.S.C. § 1681(b) (1988). The Department of Education regulations 
that implement Title IX require institutions to ‘‘provide gender-blind equality of oppor- 
tunity to its student body.’’ 34 C.F.R. § 106.41(c) (1993). The regulations also identify 
10 factors to be considered in establishing compliance. The first of these factors was the 
focus of the district court’s decision: ‘‘[w]hether the selection of sports and levels of 
competition effectively accommodate the interests and abilities of members of both sexes 
....’’ Cohen, 991 F.2d at 896 (citation omitted). 

1050. The ‘‘full and effective accommodation”’ language is derived from the Department 
of Education’s Policy Interpretation, to which the appellate court gave substantial def- 
erence even though the Department of Education has not officially adopted it. Cohen, 
991 F.2d at 896. Although most institutions that receive federal funding endeavor to 
satisfy Title IX through full and effective accommodation of interests and abilities, 
institutions can satisfy the statute in two other ways. First, institutions can create 
opportunities for male and female athletes in numbers substantially proportionate to the 
composition of the student body. Second, even if disparities in opportunities exist, the 
University can demonstrate that it has a history and continuing practice of expanding 
athletic opportunities for the disadvantaged sex. Id. at 897 (citation omitted). 

1051. Id. at 899. The court gave the following example to clarify the University’s 
position. Assume that men and women are equally represented in Oooh U.’s 2,000 
member student body, and that 500 of the men and 250 of the women are able and 
interested athletes. The University argued that the full and effective standard would be 
satisfied if it created 100 athletic slots for men and 50 for women, even though 200 
women would not be able to participate. Id. 

1052. Id. at 899-900. 

1053. Id. at 900. 

1054. The court reached this determination by analyzing whether the University fully 








1994] HIGHER EDUCATION AND THE COURTS: 1993 273 


injunction was granted, the plaintiffs would suffer irreparable injury 
due to the loss of competitive posture, recruitment, and coaching.’ 
Third, the court concluded that potential harm to the plaintiffs out- 
weighed the financial burdens that the University would sustain if it 
were required to temporarily continue to fund the teams.’* Last, the 
court noted that the University did not challenge the district court’s 
finding that public interest would not be served by refusing to grant 
the preliminary injunction.’*”’ The appellate court concluded that the 
district court had not, therefore, abused its discretion by granting the 
preliminary injunction requested by the plaintiffs.*°* 

The University also argued that the plaintiffs should be held to the 
same burden of proof as plaintiffs in Title VII and age-discrimination 
cases. The court rejected this argument, finding that Title IX clearly 
expressed the elements of proof required of plaintiffs: ‘‘numerical 
disparity, coupled with unmet interest, each by a fair preponderance 
of the credible evidence, so long as the defendant does not rebut the 
plaintiff’s showing by adducing preponderant history-and-practice ev- 
idence. ’’1°59 

Although the Cohen court rejected the University’s argument that the 
burden of proof applicable in Title VII proceedings be used in Title IX 
proceedings, it noted that those procedures were applied in another 
Title IX case, Cook v. Colgate University, at the urging of the 
parties.’°*: At the time the Court of Appeals for the First Circuit decided 


Cohen, Cook awaited a decision on appeal. The Court of Appeals for 
the Second Circuit, however, did not decide in Cook whether the Title 
VII burdens were applicable in Title IX matters. In Cook, members of 
the women’s hockey club alleged that the University’s refusal to elevate 
the club to varsity status violated Title IX. The Second Circuit held 





and effectively accommodated the interests and abilities of female athletes. See supra 
note 1050 for a description of the three ways the statute can be satisfied. Here, the court 
determined that University’s athletic program, after discontinuing the women’s varsity 
teams, did not meet any of these three ways. First, not enough opportunities for women 
athletes existed when compared to the opportunities available to men. Second, although 
during the 1970s the University expanded opportunities for women athletes, these efforts 
did not continue during the 1980s. Third, with the discontinuation of the two women’s 
varsity teams, the court found that women athletes’ interest and talent would go unserved. 
Cohen, 991 F.2d at 903-04. 

1055. Id. at 904. 

1056. Id. at 905. The court rejected the University’s argument that a preliminary 
injunction was inappropriate because it could raise false hopes that the teams would 
remain at varsity status. Id. 

1057. Id. at 903. 

1058. The court also rejected the University’s argument that Title IX, its implementing 
regulations, and the related policies violated the Equal Protection Clause. Id. at 900-01. 

1059. Id. at 902. 

1060. 802 F. Supp. 737 (N.D.N.Y. 1992), vacated, 992 F.2d 17 (2d Cir. 1993). See 
Dutile, 1992 in Review, supra note 1, at 209-10. 

1061. Cohen v. Brown Univ., 991 F.2d 888, 902 n.20 (ist Cir. 1993). 
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that the graduations of the students bringing the action rendered the 
matter moot. 1° 

In Favia v. Indiana University of Pennsylvania,’ members of the 
women’s gymnastics and field hockey teams, on behalf of the class of 
present and potential women athletes at the University, alleged that 
the University violated Title IX when it eliminated the teams because 
of budget constraints. The team members sought a preliminary injunc- 
tion. 

Four factors led the court to grant the injunction. First, the court 
determined that the plaintiffs were likely to prevail on the merits of 
their claims. In reaching this conclusion, the court analyzed the regu- 
lations issued by the Department of Education’s Office for Civil Rights 
(OCR),*°* which established a three-pronged test for compliance with 
Title IX’s requirement that publicly funded educational institutions 
provide equal opportunities in intercollegiate athletics. The first way 
that an institution can comply with Title IX is by providing athletic 
opportunities for men and women in numbers substantially proportion- 
ate to their respective enrollments.‘ The court concluded not only 
that the University failed to meet this requirement after the elimination 
of the teams, but also that the University had not complied with Title 
IX before the cutbacks. The second way that an institution can 
comply with Title IX is to show that, even though the opportunities 
for one sex are not substantially proportionate to enrollment, the insti- 
tution has a continuing pattern of expanding opportunities available 
for members of the disadvantaged sex.°°” The court concluded that the 
University did not satisfy this requirement even though it planned to 
elevate the women’s soccer club to varsity status, stating: ‘‘You can’t 
replace programs with promises.’’?°® The third way that an institution 
can satisfy Title IX is to show that its athletic program fully and 
effectively accommodated the interests and abilities of the under-rep- 
resented sex. Again, the court found the University’s program lack- 
ing, even though the University continued to honor its scholarship 
commitments to athletes whose teams had been eliminated and to offer 
to assist them in transferring to other schools.’°”° Because the court 
determined that the University did not meet the requirements of the 





1062. Cook, 992 F.2d at 19. 

1063. 812 F. Supp. 578 (W.D. Pa.), aff'd, 7 F.3d 332 (3d Cir. 1993). 

1064. 44 Fed. Reg. 71,418 (1979). 

1065. Favia, 812 F. Supp. at 584. 

1066. Prior to the cutbacks, 55.61% of the students enrolled at the University were 
female, while only 37.77% of the intercollegiate athletics opportunities were for females. 
After the cutbacks, 36.51% of the intercollegiate athletics opportunities were for females. 
Id. at 584-85. 

1067. Id. at 584. 

1068. Id. at 585. 

1069. Id. at 584. 

1070. Id. at 585. 
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OCR policy, it found that the plaintiffs were likely to prevail on their 
claim. 

The second factor the court considered was whether the plaintiffs 
would be irreparably harmed if the injunction was not granted. The 
court concluded affirmatively, finding that the team members would 
lose opportunities to ‘‘develop skill{ and] self-confidence, to learn team 
cohesion and a sense of accomplishment, increase their physical and 
mental well-being, and develop a lifelong healthy attitude.’’°’* The 
third factor the court considered was whether the University would be 
irreparably harmed if the injunction was granted. The court concluded 
that the harm to the University was not irreparable, concluding that 
the University could re-allocate costs and make cutbacks in other 
areas.'°7? Last, the court concluded that public interest weighed in favor 
of granting the injunction because of the public’s strong interest in 
preventing violations of constitutional rights.1°’? Since all four factors 
were satisfied, the district court granted the plaintiffs’ motion for a 
preliminary injunction, and ordered the University to reinstate the 
teams’ varsity status. 

The University moved to modify the order. The court denied the 
motion, and the University appealed.°’* The Court of Appeals for the 
Third Circuit affirmed, finding that the trial court did not abuse its 
discretion in refusing to modify the order. In so ruling, the Third 
Circuit rejected the University’s argument that the graduation of several 
named plaintiffs was a change that allowed a modification of the 
preliminary injunction.’°’> The Third Circuit also found that the Univ- 
ersity’s elevation of the women’s soccer club to varsity status, as 
promised, did not cure the Title IX violation. '°”* 

Former members of the Colorado State University women’s varsity 
softball team sued the University for reinstatement and damages, alleg- 
ing that termination of the softball program violated Title IX.” To 
rebut the plaintiffs’ Title IX claim, the court stated, the defendants had 
to meet at least one prong of a three-prong test. 1°” 

The first prong asks whether athletic opportunities ‘‘for male and 
female students are provided in numbers substantially proportionate to 
their respective enrollments.’’°”? In the current school year, women 
athletes at the university made up 37.7% of all athletes while composing 





1071. Id. at 583. 

1072. Id. at 584. 

1073. Id. at 585. 

1074. 7 F.3d 332, 334 (3d Cir. 1993). 

1075. Id. at 339. 

1076. Id. at 343. 

1077. Roberts v. Colorado State Univ., 814 F. Supp. 1507 (D. Colo.), aff’d in part and 
rev'd in part sub nom. Roberts v. Colorado State Bd. of Agric., 998 F.2d 824 (10th Cir.), 
cert. denied, 114 S. Ct. 580 (1993). 

1078. Id. at 1511. 

1079. Id. 
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48.2% of the undergraduate population.*°° The court held that the 
10.5% disparity was not substantially proportionate.’ 

The second prong of the test asks ‘‘whether the institution can show 
a history and continuing practice of program expansion which is de- 
monstrably responsive to the developing interests and abilities’ of that 
sex.'°82 Because the University was put on notice in 1983, the court 
used that date as the starting point for this inquiry.‘ Since that time, 
the court found, the University ‘‘did not seriously consider nor improve 
the representation of female athletes when budget cuts became neces- 
sary.’’°°* The University could not point solely to increases in the 
percentage of women’s sports caused by cutting men’s teams.’ 

The last prong focuses on whether the university can demonstrate 
that ‘‘the interests and abilities of that sex have been fully and effec- 
tively accommodated by the present program.’’’°°* From the evidence, 
the court found that interest in women’s softball was significant and 
that the program was competitively successful.’°’ Furthermore, other 
current club sports for women, such as soccer, lacrosse, rugby, volley- 
ball, and skiing, were very popular.’* From this evidence, the court 
concluded that women were interested in and capable of playing in 
other varsity sports that were not being offered.1°*° 

Since the University did not meet any of the three prongs of the test, 
the court ordered that the women’s softball program be reinstated.1°° 
The court emphasized that ‘‘a financial crisis cannot justify gender 
discrimination.’’'°°' The Court of Appeals for the Tenth Circuit affirmed 
the district court in all but one respect: It found that the district court 
had exceeded its authority in demanding that the softball team play its 
fall exhibition season. °° 

Cohen, Cook, Favia, and Roberts involved challenges to the elimi- 
nation of intercollegiate athletic opportunities for women. By contrast, 
members of the men’s varsity swimming team brought the challenge 
in Kelley v. Board of Trustees of the University of Illinois.‘ Kelley 
was, the court said, the first Title IX challenge brought by men.’ 





1080. - at 1512. 

1081. ~ at 1573. 

1082. . at 2971. 

1083. Id. at 1515. 

1084. . at 1514. 

1085. Id. 

1086. Id. at 1511. 

1087. Vet 1577. 

1088. ; 

1089. Id. at 1518. 

1090. . at 1519. 

1091. Id. at 1518. 

1092. Roberts v. Colorado State Bd. of Agric., 998 F.2d 824, 835 (10th Cir.), cert. 
denied, 114 S. Ct. 580 (1993). 

1093. 832 F. Supp. 237 (C.D. Ill. 1993). 

1094. Id. at 241. The Kelley court noted that Title IX has been interpreted to require 
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To determine how to achieve the reductions, the University analyzed 
the number of opportunities for participation in intercollegiate athletics 
that existed for each of the sexes. The analysis showed that opportu- 
nities for men were more than substantially proportionate to their 
enrollment at the University, while the opportunities for women were 
not substantially proportionate to their enrollment.*** Although forty- 
four percent of undergraduate students were women, only twenty-three 
percent of students participating in athletics were women. The Univer- 
sity chose, therefore, to eliminate the men’s swimming team, seeking 
to avoid a Title IX violation. The court agreed that the University’s 
choice did not violate Title IX, and therefore granted the University’s 
motion for summary judgment. 1°” 

In Gonyo v. Drake University,’ the members of the men’s wrestling 
team sought a preliminary injunction ordering the University to rein- 
state the intercollegiate men’s wrestling program, which had been 
discontinued because of budget constraints.’ The plaintiffs alleged 
violations of Title IX™°° and the Equal Protection Clause by the Uni- 
versity, its President, and its Director of Athletics. The plaintiffs also 
alleged breach of contract.11™ 

In deciding the motion for preliminary injunction, the court first 
found that the harm to the University if the injunction were granted 
outweighed the harm that the plaintiffs would experience if the in- 
junction were not granted.'’ The wrestling program could be continued 


only at ‘‘considerable budgetary and administrative cost to [the Uni- 
versity].’’*'°° In contrast the plaintiffs’ scholarships were still available 
to them at the university, and they were free to transfer to other 
institutions where they could wrestle. 

The court next concluded that the plaintiffs were unlikely to prevail 
on any of their claims. Regarding their Title [IX claims, the court found 





‘equal opportunity for members of both sexes’’ instead of simply prohibiting sex dis- 
crimination as stated in the statute. Id. The court stated that it would give deference to 
the regulations and interpretations of the Department of Education and existing case law 
even though the statute may be interpreted differently. Id. at 242. 

1095. Id. 

1096. Id. The University did not eliminate the women’s swimming team. However, in 
addition to the men’s swimming team, the University eliminated the men’s fencing team 
as well as the one-member women’s diving team. Id. at 240. The court noted that the 
University may have violated Title IX by eliminating the women’s diving team; the lone 
female diver, however, was not a party in this litigation. Id. at 242 n.6. 

1097. Id. at 242. The court also found that the plaintiff’s rights to equal protection 
were not violated by the elimination. Id. at 243. 

1098. 837 F. Supp. 989 (S.D. Iowa 1993). 

1099. Id. at 992. 

1100. 20 U.S.C. §§ 1681-1688 (1988). 

1101. Gonyo, 837 F. Supp. at 990. 

1102. Id. at 994. 

1103. Id. 

1104. Id. at 993-94. In fact, all but one of the plaintiffs transferred to other institutions. 
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that there was now evidence that the plaintiffs interests and abilities 
were not accommodated by the University’s athletic program.’ The 
court found it unlikely that the plaintiffs would prevail on their Equal 
Protection claim because neither the University nor the individual 
defendants were acting under color of state law.?*°* The court also found 
no evidence that the University had breached any contract with the 
students.” The court therefore denied the plaintiff's motion for a 
preliminary injunction. 


C. Sexual Orientation 


In Steffan v. Aspin,’°* Department of Defense Directives that pre- 
vented homosexuals from serving in the Armed Forces were found to 
violate the equal protection component of the Due Process Clause. The 
challenge to the Directives was brought by a midshipman who disclosed 
his homosexual orientation only six weeks before his graduation from 
the Naval Academy. As a result, the midshipman was compelled to 
resign from the Academy, despite his exemplary record. The trial 
court granted summary judgment for the Secretary of the Navy, and 
the midshipman appealed.'!”° 

The Court of Appeals for the District of Columbia Circuit agreed with 
the lower court that the midshipman’s resignation amounted to a 
constructive discharge, but disagreed that the Directives’ prohibition of 





1105. Id. at 996. The court also stated that, since their scholarships remained available 
to them, the plaintiffs may not have standing to bring suit. Id. at 995. 

1106. Id. at 994. Drake University is a private institution that receives some federal 
financial assistance. Id. at 991. 

1107. Id. at 994. The court was troubled, however, that even though some University 
officials knew that the wrestling program may be dropped for several years prior to 
public announcement of the news or communication to the wrestling coach, who recruited 
wrestlers for the University. Id. at 995 n.3. 

1108. 8 F.3d 57 (D.C. Cir. 1993), rev’g, 780 F. Supp. 1, (D.D.C. 1991), vacated by No. 
91-5409, 1994 U.S. App. LEXIS 9977 (D.C. Cir. Jan. 7, 1994) (en banc). The District of 
Columbia Circuit affirmed the district court in November of 1994. Steffan v. Perry, No. 
91-5409, 1994 U.S. App. LEXIS 33045 (D.C. Cir. Nov. 22, 1994) (en banc). [But see 
Meinhold v. United States Dep’t of Defense, 34 F.3d 1469 (3d Cir. 1994).] 

1109. After Steffan admitted his homosexuality, two hearing boards were convened 
and recommended his discharge, one finding that he had ‘‘insufficient aptitude for 
commissioned service.’’ Steffan, 8 F.3d at 60. Without waiting for the formal discharge, 
Steffan resigned, acting upon an Academy’s Conduct Officer’s advice that discharge was 
inevitable and that resignation would avoid memorializing his homosexuality on the 
record. Steffan’s subsequent request that his resignation be withdrawn was denied by 
the Secretary of the Navy, and Steffan then initiated this lawsuit. Id. 

1110. 780 F. Supp. 1 (D.D.C. 1991), aff’d sub nom. Steffan v. Perry, 1994 U.S. App. 
LEXIS 33045 (D.C. Cir. Nov. 22, 1994) (en banc). This matter also reached the Court of 
Appeals for the D.C. Circuit on two prior occasions. First, the appellate court reversed 
the trial court’s dismissal of the case for a discovery violation. The appellate court ruled 
that Steffan did not have to answer deposition questions concerning his sexual conduct. 
920 F.2d 74 (D.D.C. 1990). Second, in an unpublished opinion, the appellate court 
upheld the district court’s refusal to recuse himself because of his prior references to 
gays and lesbians as ‘‘homos.”’ 8 F.3d at 60. 
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homosexuals was rationally related to a legitimate goal.'**' Noting that 
there was no ‘military exception’’ to the Constitution,’ the court 
undertook a rationality review of the Navy Directive. The court analyzed 
five goals behind the Directives to determine whether they had a 
legitimate military purpose.'"? 

The first goal considered was that, because servicemembers are for- 
bidden to engage in homosexual conduct, excluding those likely to 
engage in such conduct would prevent illegal activity.‘* The court 
found, however, that the Directives inappropriately targeted status in- 
stead of conduct, sanctioning servicemembers simply for their thoughts 
and desires.*** The second goal considered and rejected by the court 
was the concern that the mere presence of homosexuals would nega- 
tively affect military interests by lowering servicemembers’ morale and 
decreasing the military’s ability to maintain discipline.‘*"* The court 
held that, even if these effects were unavoidable consequences of 
allowing homosexuals to serve in the military, they were not sufficient 
to justify the Directives. ‘“The Constitution does not allow government 
to subordinate a class of persons simply because others do not like 
them.’’''”” The third goal of the Directives was protecting heterosexual 
servicemembers’ privacy from invasion. The court rejected this argu- 
ment as well, similarly finding it based on the “‘irrational fears and 
stereotypes of third parties.’’'™® 

The court also rejected the goals of preventing the spread of the AIDS 
virus and increased susceptibility of homosexuals to blackmail.'® Be- 
cause the Navy’s Directives were not rationally related to any legitimate 
goal, the court concluded that the Directives violated the Equal Protec- 
tion Clause. The court ordered that the Navy grant Mr. Steffan his 
diploma, reinstate him as a member of the armed forces, and commis- 
sion him as an officer.’*?° [In 1994, this conclusion was vacated by the 
Court of Appeals en banc, which also affirmed the district court’s 
conclusion that the Navy Directives were constitutional.*'?"] 





1111. 780 F. Supp. at 16. 

1112. 8 F.3d at 62. Because it found the Directives otherwise invalid, the court declined 
to rule on whether homosexuals were a suspect or quasi-suspect class that should be 
given higher scrutiny during an equal protection review. Id. at 62-63. 

1113. The Secretary of the Navy proffered the first three goals. As required in a 
rationality review, however, the court considered other possible goals. Id. at 69. 

1114. Id. at 64-67. 

1115. The court’s analysis highlighted the irony that, while a serviceman with a 
homosexual orientation must be discharged under the Directives, a serviceman who 
engaged in homosexual conduct could avoid discharge by persuading the Navy that he 
is not a homosexual. Id. at 65. 

1116. Id. at 67-69. 

1117. Id. at 69. 

1118. Id. 

1119. Id. 

1120. Id. at 70. 

1121. Steffan v. Perry, 1994 U.S. App. LEXIS 33045 (D.C. Cir. Nov. 22, 1994) (en 
banc). 
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In Doe v. Rosa,''?? a law student alleged that the Law School of the 
State University of New York at Buffalo violated Governor Mario Cuomo’s 
antidiscrimination order by allowing military recruiters to use the 
University’s placement services and facilities. The Governor’s order 
provided that ‘‘no state agency or department shall discriminate on the 
basis of sexual orientation against any individual in the provision of 
any services or benefits.’’"!2? While the court noted that the military 
was in flux regarding the propriety of sexual orientation as a basis for 
discharge, it found that the military’s policy prohibiting homosexuals 
and bisexuals from serving in the armed forces had not changed 
sufficiently to render this proceeding moot.'!”* 

The court found that there was no suggestion that New York intended 
to give the military preferential treatment in this regard. In addition, 
the court found no violation of a state law requiring that military 
recruitment be provided access on the same basis as other employers 
by holding military employers to the same antidiscrimination require- 
ment applied to other employers."?5 The court also found that ‘‘the 
mere fact that the military’s practice of discriminating on the basis of 
sexual orientation is permissible under federal law does not deprive 
the University [or, as here, the executive branch of government] of 
power to limit recruitment speech.’’"??6 


D. Disability 


In Halasz v. University of New England,'’”’ a student argued that the 
University discriminated against him because of his handicap, a learn- 
ing disability, in violation of the section 504 of the Rehabilitation Act. 
The student sought admission to the University as a transfer student, 
but instead was admitted to a program for learning-disabled students 
who did not have the necessary academic credentials for admission.''2* 
The student was not admitted to the University after completing the 
program. After the student initiated litigation, the University moved 
for summary judgment. 





1122. 606 N.Y.S.2d 522 (Sup. Ct. 1993). [See also Lloyd v. Grella, 611 N.Y.S.2d 799 
(1994) (holding under a state statute that a school district may deny access to military 
recruiters because the military discriminates based on sexual orientation).] 

1123. Doe, 606 N.Y.S.2d at 524 (citation omitted). 

1124. Id. at 527. 

1125. Id. at 525. 

1126. Id. at 526 (quoting Nomi v. Regents of Univ. of Minn., 796 F. Supp. 412, 418 
(Minn. 1992), vacated, 5 F.3d 332 (8th Cir. 1993)) (brackets in original). In Nomi, a law 
student challenged the University’s policy prohibiting the military from recruiting on 
campus. The trial court found for the University, and the student appealed. The Eighth 
Circuit did not, however, reach the merits, finding the student’s claim moot because he 
had graduated from law school. 

1127. 816 F. Supp. 37 (D. Me. 1993). 

1128. Id. at 39-40. If students in this program achieved a grade point average of at 


least 2.0 for two consecutive semesters, they were recommended for regular admission. 
Id. 
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The student argued that the University discriminated against him 
when it initially denied him regular admission to the University, and 
again when admission was denied after he completed the program for 
learning-disabled students.*!?° The Rehabilitation Act prohibits discrim- 
ination against an otherwise-qualified individual because of a handi- 
cap.'*° The court, however, agreed with the University’s determination 
that the student was not ‘‘otherwise qualified’’ for regular admission 
to the University at either time. The court also rejected the plaintiff’s 
argument that the University ought to have permitted him to enroll so 
that he could prove he could do the work. The court found that the 
Rehabilitation Act did not require educational institutions to lower their 
admissions standards to accommodate the handicapped. 

The court also rejected the student’s argument that the University 
violated the Rehabilitation Act by making a preadmission inquiry about 
his handicap. The student contacted the University to learn about its 
program for the learning disabled and volunteered information about 
his handicap. The University’s application form does not require ap- 
plicants to indicate whether they are handicapped; however, applicants 
may indicate their interest in the University’s programs for the learning 
disabled.’**? The court found that the University did not violate the 
Rehabilitation Act by soliciting applicants’ interest in the programs for 
the learning disabled, noting that ‘‘[nJone of the purposes of the statute 
would be served by enforcing the inquiry provision when a university 
offers a program available only to handicapped students and a handi- 
capped person seeks to participate in that program.’’'** 

The student also argued that the University violated the Rehabilitation 
Act by failing to identify in its communications with program partici- 
pants the University employee who was responsible for coordinating 
the University’s compliance with the Rehabilitation Act. While the 
court agreed that, technically, the University violated the Rehabilitation 
Act, the court found that the student was not entitled to relief because 
he had not established that he was harmed by the omission.'*** The 
court therefore granted the University’s summary judgment motion. 

In Coleman v. Zatechka,'** a student with cerebral palsy who re- 
quired the daily care of a personal attendant challenged the University 
of Nebraska, Lincoln’s, policy for dormitory roommate assignments. 
Students who did not request a particular roommate were randomly 





1129. Id. at 41. 

1130. 29 U.S.C. § 794 (1988 & Supp. IV 1992). 

1131. Halasz, 816 F. Supp. at 43. Since the court found no violation of the Act, it 
also rejected the student’s arguments that he was entitled to recover the amounts he paid 
for the program or for alleged inadequacies in the program. Id. at 44-45. 

1132. Id. at 46. 

1133. Id. 

1134. Id. at 45-46. 

1135. 824 F. Supp. 1360 (D. Neb. 1993). 
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assigned a roommate from the pool of all potential roommates.'*** The 
University’s policy, however, prohibited the random assignment of 
roommates to disabled students who required personal attendant care.''*” 
The student alleged that the University’s policy violated the Americans 
with Disabilities Act (ADA)*** and the Rehabilitation Act.'*® 

The University argued that its policy did not violate the ADA because 
the plaintiff was not ‘‘otherwise qualified’’ under the statute.’*° The 
court found that the plaintiff met the academic and nonacademic 
requirements for participation in the roommate assignment program by 
being admitted to the University and by submitting a residence hall 
contract application requesting a double room without specifying a 
particular roommate.’ The University suggested, however, that two 
additional eligibility criteria existed. 

The first additional requirement asserted by the University was that 
a student must not utilize more than half of the space in the room.” 
The court found no evidence supporting the University’s assumption 
that the plaintiff would utilize more than half of the room because she 
used a wheelchair,**** and also noted that students who use wheelchairs 
but do not require personal attendant care, as well as nondisabled 
students who may utilize more than half of the room, are permitted to 
participate in the roommate assignment program.'™** The court con- 
cluded that the asserted limitation on room utilization was not necessary 
to the roommate assignment program and could not therefore be con- 
sidered an essential eligibility requirement.''*5 

The second additional requirement asserted by the University was 
that a student not receive frequent daily visitors.1*® The court noted 
that, in this case, the plaintiff’s daily visits from her personal attendant 
had not been shown to be unusually disruptive or to consist of unusual 
activities.‘*7 The court also noted that interruptions by frequent visitors 
are not unique to disabled students.'** The court concluded that the 





1136. Id. at 1363. 

1137. Id. The University’s policy was ‘‘intended to accommodate the privacy concerns 
of students with disabilities requiring attendant care and [to] avoid the hurt feelings and 
administrative worries that followed the room change requests.”’ Id. at 1364. Although 
the University would not randomly assign the plaintiff a roommate, it made concerted 
attempts to identify a student who would volunteer to share a room with the plaintiff. 
Id. at 1364-65. 

1138. 42 U.S.C. §§ 12101-12213 (Supp. IV 1992). 

1139. 29 U.S.C. § 794 (1988 & Supp. IV 1992). 

1140. Coleman, 824 F. Supp. at 1366. 

1141. . at 1367. 

1142. . at 1368. 

1143. Id. at 1368-69. 

1144. . at 1369. 

1145. . at 1370. 

1146. 

1147. The attendant assisted the plaintiff in dressing, showering, and toileting—things, 
the court noted, that all roommates do. Id. 

1148. Id. The fact that the dormitory had a 24-hour visitation policy, in the court’s 








1994] HIGHER EDUCATION AND THE COURTS: 1993 283 


asserted restriction on visitors was not necessary to the roommate 
assignment program and could not therefore be considered an essential 
eligibility requirement. 

The court found that, since the plaintiff met all of the eligibility 
requirements for the roommate assignment program, the University’s 
prohibition on her participation violated both the ADA and the Reha- 
bilitation Act. The court discounted the University’s concern for the 
students assigned to rooms with disabled students who require personal 
attendant care, finding that the University’s ‘‘policy fosters the very 
attitudes and stereotypes about individuals with disabilities that the 
ADA was designed to eliminate.’’*** The court required that the Uni- 
versity amend its policy to allow the plaintiff to participate in the 
roommate assignment program, and awarded the plaintiff compensatory 
damages and attorney’s fees.*?* 

In Rothman v. Emory University,’* Richard Rothman, a graduate of 
Emory Law School, sued Emory University for conduct by the Law 
School concerning his epilepsy.’*** In response, the University filed a 
motion to dismiss. 

According to Rothman’s complaint, the dean of students at the Law 
School met with Rothman during his first semester at law school and 
encouraged him to seek psychological treatment.’**> Rothman was upset 
by the meetings with the dean.‘ For his first semester, Rothman 
received a failing grade in civil procedure and mediocre grades in his 
other courses.**” The dean then suggested that Rothman drop out of 
school.'*5* Instead, Rothman asked for additional time, due to his 
illness, to take the exams at the end of the second semester.’*®® All his 
professors but one, Frank Alexander, agreed. Alexander gave Rothman 
only an additional half-hour and required Rothman to take the test with 
the other students, some of whom made remarks about his special 
treatment while exiting the examination room." After this semester, 
the dean of students continued to meet regularly with Rothman and 
told him that no further accommodations would be given to him unless 
he gave the school updated medical reports.''*' Because of the school’s 





view, highlighted the potential for such interruptions of all student residents. Id. at 
1371. 

1149. 3 

1150. Id. at 1372. 

1151. Id. at 1373. 

1152. Id. at 1373-74. 

1153. 28 F. Supp. 537 (N.D. Ill. 1993). 

1154. Id. at 539. 

1155. 

1156. 

1157. 

1158. 

1159. 

1160. 

1161. 
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attitude towards his condition, Rothman did not ask for further accom- 
modations throughout the rest of his law school career.’ 

After Rothman’s graduation, the dean of the Law School sent a 
confidential letter concerning Rothman’s bar application to the Illinois 
Board of Law Examiners. The letter stated that Rothman was openly 
hostile and had been receiving counseling concerning this hostility.** 
Because of this letter, the Illinois Board called Rothman for an inter- 
view, but finding that nothing rendered him unfit to practice law, 
admitted him to the bar.’ 

The court addressed individually each of Rothman’s claims in light 
of the University’s motion to dismiss. First, concerning Rothman’s 
claim under the ADA, the court dismissed those parts of the complaint 
that dealt with the period during which Rothman was in school, because 
the ADA was not yet in effect.‘ The ADA did apply, however, to the 
letter sent to the Illinois Board if the dean’s qualified recommendation 
was “‘purely’’ a result of Rothman’s disability.%* Also, the harm to 
Rothman—attendance at the interview—was not so small as to justify 
dismissing the complaint.''®” 

The court believed that Rothman stated two claims under the Reha- 
bilitation Act.‘ The first, again, involved the letter to the Illinois 
Board.***° The second alleged that the dean of student affairs created a 
hostile work environment through her unwelcome counseling ses- 
sions.’ Although Rothman’s idea of a hostile work environment ‘‘may 
well differ markedly from that of most reasonable people,’’ the court 


stated, the merits of the claim could not be decided upon a motion to 
dismiss.1*”! 


E. Harassment”? 


In Karibian v. Columbia University,’’7? a student who was also a 
part-time employee of the University alleged that her supervisor sexu- 
ally harassed her, violating Title VII of the Civil Rights Act.*!”* The 





1162. 

1163. : 

1164. Id. 

1165. Id. at 541. 

1166. Id. 

1167. Id. 

1168. 29 U.S.C. § 794 (1988 & Supp. IV 1992). 

1169. Rothman, 828 F. Supp. at 541. 

1170. Id. at 541-42. 

1171. Id. at 542. 

1172. See Louise F. FITZGERALD, SEXUAL HARASSMENT IN HIGHER EDUCATION: CONCEPTS & 
Issues (National Education Association 1992). 

1173. 812 F. Supp. 413 (S.D.N.Y. 1993). 

1174. 42 U.S.C. §§ 2000e to 2000e-17(1988 & Supp. IV 1992). The plaintiff also alleged 
that the University and two of its empleyees, one of whom was the supervisor who 
allegedly harassed the plaintiff, also violated state law. The plaintiff did not allege that 
the individuals violated her federal civil rights. Karibian, 812 F. Supp. at 415. 
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student alleged that her supervisor pressured her into having sexual 
relations with him during a two-year period."”5 

The University had an established procedure for dealing with sexual 
harassment. Under this procedure, the aggrieved party could report an 
incident to several University organizations. The person may meet with 
either a member of the University Panel on Sexual Harassment or the 
University’s Office of Equal Opportunity and Affirmative Action. Dis- 
cussions with either of these organizations are kept confidential. An 
alternative is to file a grievance under the applicable University pro- 
cedure. Since, however, this step results in an investigation, confiden- 
tiality is not protected."'”® 

The court first found that the plaintiff could not prevail on a quid 
pro quo sexual harassment claim because she could not show that she 
had experienced economic loss. In fact, during the period in which the 
harassment occurred, the plaintiff was promoted and received salary 
increases. 117’ 

Next, the court considered whether the plaintiff could prevail under 
a hostile work environment theory, noting that, to prevail, the plaintiff 
must show that the University knew or should have known of the 
harassment."’”® The court concluded that the plaintiff could not meet 
this requirement. Although the plaintiff pursued both confidential av- 
enues open to her, she did not file a grievance. The plaintiff also 
informed a coworker, who was employed by a contractor to the Uni- 
versity, of the incident. Although the plaintiff alleged that University 
officials learned of the harassment from the subcontractor, the court 
found no evidence of knowledge on the University’s part.'!”? Since this 
knowledge was lacking, the court found that the University had no 
duty to make inquiries or to take remedial action. The court therefore 
granted the University’s summary judgment motion.''®° 

The availability of the University’s grievance procedure, and the 
plaintiff's failure to file a grievance, was an important factor in the 
court’s decision. The court noted that, once the plaintiff reported the 
harassment, the University took prompt measures to investigate and 
remedy the situation. [In 1994, the Court of Appeals for the Second 
Circuit reversed the summary judgment ruling,’’** holding that the 
plaintiff could prevail on a quid pro quo sexual harassment claim 





1175. Karibian, 812 F. Supp. at 415. 

1176. Id. at 415. 

1177. Id. at 416. 

1178. Id. 

1179. Id. 

1180. Id. at 418. Once the court had dismissed the plaintiff’s federal claim, it also 
dismissed the state claims pursuant to the discretion that 28 U.S.C. § 1367(c) (Supp. V 
1993) vests in federal courts with respect to those state-law claims that were once, but 
are no longer, attached to federal questions properly before the court. Karibian, 812 F. 
Supp. at 418. 

1181. 14 F.3d 773 (2d Cir.), cert. denied, 114 S. Ct. 2693 (1994). 
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without proof of actual economic loss. The court also held that the 
University is liable for the actions of its employees if the employees 
use their actual or apparent authority to commit sexual harassment. 
The University’s petition for certiorari was subsequently denied by the 
Supreme Court.] 


XI. MISCELLANEOUS 


A. Antitrust*® 


In Lee v. Life Insurance Co. of North America, students at the 
University of Rhode Island brought suit against the University, alleging 
a variety of federal and state causes of action involving the University’s 
mandatory health clinic fee and health insurance requirement.'** The 
district court granted the defendant’s 12(b)(6) motion on all the federal 
claims and remanded the state claims to state courts. 

The University maintained a health clinic on its campus, and required 
that students pay a health clinic fee each semester.’*** The University 
also required the students to carry health insurance.’** The students 
could meet this requirement by either purchasing private health insur- 
ance from the Life Insurance Co. of North America (LINA), offered 
through the clinic, or by purchasing ‘‘comparable coverage’’ from some 
other source.'*®” Under the program, LINA would pay for the students’ 
medical bills only if the mandatory health clinic fee did not cover the 
expense."®* Also, students were required to seek medical services from 
the University health clinic before seeking medical services else- 
where.'*®° Students who chose comparable coverage had to submit a 
waiver card; otherwise, they would automatically be enrolled in and 
billed for LINA."**° The University also warned the students that certain 
plans, such as Rhode Island Blue Cross, did not qualify as comparable 
plans." 





1182. See Douglas R. Richmond, Antitrust and Higher Education: An Overview, 61 
UMKC L. Rev. 417 (1993). 

1183. 829 F. Supp. 529 (D.R.I. 1993), aff'd, 23 F.3d 14 (1st Cir.), cert. denied, 115 S. 
Ct. 427 (1994). 

1184. The district court characterized the plaintiffs’ suit as reflecting an ‘‘everything- 
but-the-kitchen-sink approach.’’ The complaint was 45 pages, single-spaced, and the 
plaintiffs filed a 357 page, single-spaced brief in opposition to the 12(b)(6) motion. 829 
F. Supp. at 534. 

1185. Id. at 533. This fee could be waived by full-time students who were members 
of a health-maintenance organization or of the military. 

1186. Id. 

1187. Id. 

1188. Id. 

1189. Id. If the health clinic was closed, the students were required to notify the clinic 
of any medical actions taken. 

1190. Id. 

1191. Id. at 533-34. In the past academic year, approximately 60% of the students 
chose a comparable plan. Id. at 534. Also, the University claimed that it made no profit 
from LINA for selling the policies. Id. 
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The court first dismissed the antitrust claims. In their conspiracy 
claim under section 1 of the Sherman Act, the plaintiffs failed to 
indicate how the health plan had unreasonably restrained trade in any 
relevant market, or how it had a significant adverse effect on compe- 
tition.’"*? The fact that some plans were not deemed ‘‘comparable’’ did 
not, by itself, ‘‘suggest significant anticompetitive effect.’’*"* Likewise, 
the court dismissed the plaintiffs’ tying claims under section 1 of the 
Sherman Act. The court found that the plaintiffs had not sufficiently 
alleged that the health clinic was ‘‘part of [a] product market separate 
from a [University] education.’ Also, the plaintiffs did not allege 
‘‘significant economic power in a relevant tying market.’’*!®> Next, the 
court dismissed the monopolization claims under section 2 of the 
Sherman Act. After characterizing the plaintiffs’ claim as alleging a 
conspiracy to monopolize, the court found that the alleged facts failed 
to show a specific intent to monopolize in a relevant market." 

The district court then dismissed the equal protection and due process 
claims. First, the plaintiffs alleged an equal protection violation because 
both male and female students were charged the same health clinic 
fees and the same insurance premiums, even though some of the money | 
funded services exclusively for women. The district court responded 
that an equal protection violation required an intent or purpose to 
discriminate, and the plaintiffs had failed to allege such an intent.” 
Finally, the court characterized the plaintiffs’ due process claim as one 
involving the substantive due process right to contract." After stating 
that substantive due process theories have essentially failed since the 
1930s, the court held that, even if a right was implicated here, the 
plaintiffs did not show that the University acted in an arbitrary or 
irrational manner.” 

In Porter Testing Laboratory v. Board of Regents for the Oklahoma 
Agriculture and Mechanical Colleges,'™ a soil-testing laboratory alleged 
that the Colleges violated the Sherman and Clayton Antitrust Acts." 
The district court granted the Colleges’ summary judgment motion, 
finding that the Colleges were immune from antitrust laws under the 
state action exemption. The laboratory appealed. 

The appellate court first noted that, although the Supreme Court has 
held that the purpose of the Sherman Act was not to restrain state 
actors themselves from performing acts directed by their legislatures, 





. at 536. 
. at 537. 


. at 540. 
. at 541. 
. at 542. 
A 
993 F.2d 768 (10th Cir.), cert. denied, 114 S. Ct. 344 (1993). 
15 U.S.C. §§ 1, 2 (Supp. V 1993). 
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closer analysis is required in situations such as this one where the 
actor is not the state legislature, but an organization acting at its 
direction. ‘2°? The court reviewed the trial court’s application of the two- 
part Midcal test,’2°* which was established to determine if the state 
action exemption applies to actors who are not state legislatures. The 
first prong is that the challenged restraint must be clearly articulated 
and affirmatively expressed as state policy.’ The court found that the 
Oklahoma statute that authorized the testing by the Colleges clearly 
articulated the legislature’s intention that soil testing was not to be 
performed at a profit. The court rejected the laboratory’s argument that 
the legislature must specify that it contemplates anticompetitive con- 
duct.1295 

The court found that the second prong of the Midcal test was not 
applicable in this instance. Under that prong, the implementation of 
the legislature’s policy must be actively supervised by the state. 12° 
When, however, no private parties participate in the activity, the 
Supreme Court has found that state supervision is not required.’ The 
court reasoned that the danger that exists when a private party engages 
in an anticompetitive activity—that the private party will act to further 
his own interests instead of the state’s—is not present when the state 
is an actor. Since the Colleges are state actors, the court therefore found 
that state supervision was not required.’2°* The court therefore con- 
cluded that the Colleges were entitled to antitrust immunity, and 


affirmed the trial court’s decision to grant the Colleges’ summary 
judgment motion. 


B. Patents 


A patent owned by the University of California related to recombinant 
DNA technology used for the production of human growth hormones 
(hGH) was the subject of dispute in Genentech, Inc. v. Eli Lilly and 
Co.17 and in several other cases.’2° Eli Lilly and Co. (Lilly) had 
provided funding for hGH research, and had the option to acquire the 





1202. Porter, 993 F.2d at 770. 

1203. See California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 
97, 100 S. Ct. 937 (1980). 

1204. Porter, 993 F.2d at 770 (quoting Midcal, 445 U.S. at 105, 100 S. Ct. at 943). 

1205. Id. at 771. 

1206. Id. at 770 (quoting Midcal, 445 U.S. at 105, 100 S. Ct. at 943). 

1207. Id. at 771-72; see FTC v. Ticor Title Ins. Co., 112 S. Ct. 2169 (1992); Patrick v. 
Burget, 486 U.S. 94, 108 S. Ct. 1658 (1988); Town of Hallie v. City of Eau Claire, 471 
U.S. 34, 105 S. Ct. 1713 (1985). 

1208. Porter, 993 F.2d at 772. Alternatively, the court found that, if the second prong 
of the Midcal test applied to this case, adequate state supervision was present in the 
Colleges’ testing program to satisfy that prong. Id. at 772-73. 

1209. 998 F.2d 931 (Fed. Cir. 1993), cert. denied, 114 S. Ct. 1126 (1994). 

1210. The remaining five lawsuits were summarized in In re Regents of the Univ. of 
Cal., 964 F.2d 1128 (Fed. Cir. 1992). Genentech, 998 F.2d at 935 n.2. 
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exclusive license to any patent that resulted from the research. As a 
condition of additional funding received from the Department of Health 
Education and Welfare (HEW), the University was required to make the 
patented technology available to qualified applicants under nonexclu- 
sive licenses. Genentech alleged that the University, through misrepre- 
sentations and omissions of fact, obtained a waiver of HEW’s 
requirements so that Lilly could obtain the exclusive license.’2" 

Genentech sued the University and Lilly, seeking a declaratory judg- 
ment that the University’s patent was invalid and that Genentech did 
not infringe upon it.’212 Genentech also alleged antitrust violations as 
well as contracts and tort claims. The district court granted the Univ- 
ersity’s motion to dismiss Genentech’s claims, finding that the Univer- 
sity was protected by sovereign immunity.’*** In the alternative, the 
court exercised discretion under the Declaratory Judgment Act’?** and 
declined to hear the action. The suit against Lilly was not dismissed. ’'5 

On appeal, the Court of Appeals for the Federal Circuit first consid- 
ered whether the district court appropriately declined to hear the matter. 
The district court had relied on Tempco Electric Heater Corp. v. Omega 
Engineering, Inc.,'2** which held that an action for declaration of non- 
infringement of a trademark should yield to a later-filed suit for trade- 
mark infringement. Tempco Electric was an exception to the general 
rule that favors the first forum in which an action is filed.’**7 Because 
the University filed a patent infringement suit against Genentech the 
day after Genentech initiated this action, the district court followed the 
Tempco Electric rule. The Federal Circuit, however, declined to apply 
the Tempco Electric rule to patent infringement cases. The court rea- 
soned that the effect of such a rule would be to shift the choice of 
forum to the patentee, a result the court found contrary to the purpose 
of the Declaratory Judgment Act.1218 

Next, the Federal Circuit considered whether the trial court appro- 
priately concluded that the Eleventh Amendment shielded the Univer- 
sity from liability on Genentech’s patent claims. Congress abrogated 
state immunity for violations of patent law in the Patent and Plant 
Variety Protection Remedy Clarification Act of 1992.12 Nevertheless, 
the University argued that the Act did not eliminate its sovereign 





1211. Genentech, 998 F.2d at 945. 

1212. The day after Genentech filed this suit, the University filed suit against Genentech 
in the United States District Court for the Northern District of California, alleging that 
Genentech had infringed upon the University’s patent. Id. at 935. 

1213. For more on immunities, see supra Section V. 

1214. 28 U.S.C. § 2201 (1988 & Supp. V 1993). 

1215. Genentech, 998 F.2d at 935. 

1216. 819 F.2d 746 (7th Cir. 1987). 

1217. Genentech, 998 F.2d at 937. 

1218. Id. 

1219. Pub. L. No. 102-560, 106 Stat. 4230 (1992) (codified as amended in scattered 
sections of 7 U.S.C. and at 35 U.S.C. §§ 271, 296). 
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immunity for Genentech’s claims for three reasons. First, based on the 
caption of the Act,'??° the University argued that the Act’s abrogation 
was limited to patent infringements by the state.’2?? The Federal Circuit 
rejected this narrow reading of the Act, finding that such a reading 
would ignore the Act’s language referring to ‘‘any other violation under 
this title.’’’2?? The court also found the University’s interpretation in- 
consistent with the Act’s purpose of placing the states in the same 
position as nongovernmental entities with respect to the patent laws.1?° 
Second, the University argued that the Act did not abrogate a state’s 
immunity from declaratory judgments. The court also rejected this 
argument, finding that the Act’s abrogation of immunity related to 
patent law, not to the declaratory judgment procedure that may be 
invoked when there is a question of substantive rights under that body 
of law.*?4 Third, the University argued that the Act did not apply to 
Genentech’s claims because of the effective date of the Act. The court, 
however, concluded that the declaration sought by Genentech pertained 
to continuing events, namely, the relationships and rights of the parties 
with respect to the University’s patent. The court found, therefore, that 
the Act abrogated the University’s immunity from suit with respect to 
Genentech’s claims involving patent law, and reversed the trial court’s 
dismissal. 1225 

The court next addressed Genentech’s nonpatent-law claims for viol- 
ations of antitrust and state laws.'??6 The district court had ruled that 
the Eleventh Amendment barred these claims.’??? On appeal, Genentech 
argued that the antitrust and state law claims were integral parts of its 
defense to the University’s allegations that Genentech had infringed 
upon its patent.'#?° The Federal Circuit accepted Genentech’s argument, 
finding that the Eleventh Amendment did not bar Genentech from 
raising these claims in this suit.’2?° The court therefore found that the 
district court erred in dismissing Genentech’s antitrust and state law 
claims since they were appropriately raised as defenses or counterclaims 
to the University’s patent infringement allegations.'2°° 





1220. 35 U.S.C. § 296 (Supp. V 1993). 

1221. Genentech, 998 F.2d at 941. 

1222. 35 U.S.C. § 296(a) (Supp. V 1993). 

1223. Genentech, 998 F.2d at 942; see 35 U.S.C. §§ 271(h), 296(a), 296(b) (Supp. V 
1993). 

1224. Genentech, 998 F.2d at 943. 

1225. Id. at 944. 

1226. For more on antitrust, see supra Section XI.A. 

1227. Genentech, 998 F.2d at 945. 

1228. The court noted that, in response to Genentech’s request for a declaratory 
judgment, the University must raise its assertion that Genentech infringed upon its patent. 
Otherwise, res judicata would bar that allegation in a subsequent suit. Id. Similarly, 
Genentech may bring its compulsory counterclaims in this suit in response to the 
University’s infringement allegations for purposes of recoupment. Id. at 948. 

1229. Id. at 946. 

1230. Id. at 948. 
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Although the Eleventh Amendment did not bar Genentech’s antitrust 
claims, the Federal Circuit agreed with the district court that Genen- 
tech’s antitrust claims were otherwise barred. The Federal Circuit con- 
cluded that Genentech had not pled facts that, if proven, established 
that the University violated antitrust laws.'?** As a result, the Federal 
Circuit affirmed the district court’s dismissal of the alleged antitrust 
violation. 


C. The Environment 


United States v. Alcan Aluminum Corp.*?*? was brought under the 
Comprehensive Environmental Response, Compensation and Liability 
Act of 198873 (CERCLA) to recover the costs of cleaning-up a site on 
which a waste disposal and treatment center had been operated. During 
the 1970s, Alcan had disposed of millions of gallons of oil emulsion 
at the site. Cornell University had also disposed of waste at the site. 
In 1986, the University learned of the hazardous waste problems at the 
site and discussed its connection to the site with the Environmental 
Protection Agency (EPA). The EPA thereafter removed the University 
from the list of parties that were potentially responsible for cleanup 
costs. 

The federal and state governments brought an action against Alcan 
and numerous others’*** to recover the cleanup costs. Alcan filed a 
third party complaint against the University. The trial court held Alcan 
liable for the site cleanup costs, and found that the University was 
liable for six percent of Alcan’s liability.*2*5 

The Court of Appeals for the Second Circuit upheld the trial court’s 
conclusions with respect to the University’s liability. After finding that 
the University met CERCLA’s definition of a potentially responsible 
party,’2°° the court rejected the University’s argument that the EPA’s 
removal of the University from the list of potentially responsible parties 





1231. Id. at 949. The court therefore did not reach the merits of Genentech’s argument 
that, because the University’s actions with respect to the hGH patent were not performed 
under sovereign authority or out of regulatory interest, the University was not entitled 
to Parker immunity for the antitrust violations. Id.; see Parker v. Brown, 317 U.S. 341, 
350-51, 63 S. Ct. 307, 313-14 (1943) (‘‘nothing in the language of the Sherman Act or 
its history . . . suggests that its purpose was to restrain a state or its officers from activities 
directed by its legislature’’). Instead, Genentech argued, the University acted as a market 
participant in competition with commercial enterprise. Genentech, 998 F.2d at 948. 

1232. 990 F.2d 711 (2d Cir. 1993). 

1233. 42 U.S.C. §§ 9601-9675 (1988 & Supp. IV 1992). 

1234. All of the defendants with the exception of Alcan entered into consent decrees 
with the government. The government recovered 74% of the $12.1 million clean up costs 
pursuant to these decrees, and sought the remainder from Alcan. Alcan Aluminum, 990 
F.2d at 717. 

1235. 755 F. Supp. 531 (N.D.N.Y. 1991). See Dutile, 1991 in Review, supra note 1, 
at 178-79. 

1236. Alcan Aluminum, 990 F.2d at 723-24 (quoting CERCLA, 42 U.S.C. § 9613(f)(1) 
(1988)). 
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precluded the court from finding the University liable to Alcan. The 
court found that the agreement between the University and the EPA 
did not amount to either an ‘‘administrative settlement’? under the 
Superfund Amendments and Reauthorization Act of 1986 (SARA)’?°” or 
a release or a similar, legally binding agreement under federal common 
law.'?°* The appellate court therefore affirmed the district court’s con- 
clusion regarding contribution by the University. 12° 

The appellate court also rejected the University’s argument that 
requiring it to contribute to the site cleanup costs resulted from a 
retroactive application of SARA contrary to legislative intent. Applying 
federal common law principles instead of SARA, the appellate court 
reached the same result, and therefore affirmed the district court’s 
ruling regarding the University.'?*° 


D. Endangered Species Act 


In Mt. Graham Red Squirrel v. Espy,’** various environmental groups 
appealed the district court’s denial of a temporary injunction to stop 
the construction of three sophisticated telescopes atop Mt. Graham. ‘4? 
The proposed site provided the sole remaining habitat for an endangered 
species of red squirrels.‘2*? When news of the proposal became public, 
environmental groups sued to protect the squirrel’s habitat. The ensuing 
court battles lasted four years.’?** At that time, sensing that the project 


might be moved to another country, the University of Arizona and 
others turned to Congress.'**5 Congress passed the Arizona-Idaho Con- 
servation Act (AICA), clearing the way for construction to begin.1?46 
The AICA also imposed requirements on the construction of the obser- 
vatory, and the Sierra Club sued for compliance.’”*” 

On appeal, the Court of Appeals for the Ninth Circuit found that the 
Sierra Club had standing.’***® The court also held that the project’s 
monitoring system complied with the AICA.'**° After a thorough anal- 





1237. Pub. L. No. 99-499, 100 Stat. 1613 (codified as amended in scattered sections 
of Titles 10, 26, 29, 33, and 42 of the U.S.C.). 

1238. Alcan Aluminum, 990 F.2d at 724-25. 

1239. The court also noted, however, that the University should have the same 
opportunity as Alcan to show that the waste that it contributed to the site did not, when 
mixed with wastes contributed by others, increase the overall cleanup costs. If the 
University did not cause a cost increase, then it could avoid contribution. Id. at 725. 

1240. Id. at 724. 

1241. 986 F.2d 1568 (9th Cir. 1993). 

1242. Id. at 1569. 

1243. Id. 

1244. Id. at 1570. 

1245. 

1246. . 

1247. . at 1572. 

1248. . at 1581. 

1249. . at 1579. 
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ysis of four aspects of the monitoring system, the court found that the 
Sierra Club could not demonstrate that the Forest Service or the Uni- 
versity had acted capriciously or had been guilty of any ‘‘clear errors 
in judgment.’’125° 

The Sierra Club argued next that the deaths of two red squirrels, 
both of which occurred while University personnel were attempting to 
tag them for further study, violated the Endangered Species Act.*25 
That Act prohibits ‘‘incidental takings’’ of endangered species, and the 
killing of a member of an endangered species is one form of ‘‘taking.’’ 
Under certain conditions, however, some incidental takings of members 
of an endangered species are allowed, and the appellate court found 
that those conditions were met in this case. 252 


E. Campus-Related Violence’? 


In Ohio v. Brown,'?*4 a graduate student unsuccessfully appealed her 
conviction for hazing and complicity to assault. The Ohio antihazing 
statute prohibits ‘‘any act or [coercion of] another, including the victim, 
to do any act of initiation into any student or other organization that 
causes or creates a substantial risk of causing mental or physical harm 
to any person.’’'255 The conviction stemmed from the plaintiff’s partic- 
ipation in her sorority’s pledge-initiation process, which traditionally 
included physical discipline.’*5* Although the sorority’s national chap- 
ter had eliminated physical discipline from its initiation process in 
1990 and instituted sanctions for members who continued the tradi- 
tion,'?5” the student participated in the outlawed process. The student 
was apparently motivated by a belief that ‘‘surviving this process was 
the only way for a black woman to gain respect among her peers in 
the community. ’’!25¢ 

Appealing her hazing conviction, the student argued that the state 
had not shown that she had the intent required by the statute. Even 





1250. Id. 

1251. Id. at 1580. 

1252. Id. 

1253. For a collection of essays addressing the spectrum of concerns in this area, see 
Campus VIOLENCE: KINDS, CAUSES, AND Cures (Leighton C. Whitaker & Jeffrey W. Pollard 
eds., 1993). 

1254. 630 N.E.2d 397 (Ohio Ct. App. 1993). 

1255. Onto Rev. Cope ANN. § 2903.31(A) (Anderson 1993). The statute also provides 
that ‘‘[nJo person shall recklessly participate in the hazing of another.’’ Id. § 2903.31(B). 

1256. The physical discipline increased in intensity as the pledges moved through the 
initiation process, and ‘‘consisted of open-handed smacks or slaps to the face and hands, 
pushes to the shoulders, punching, and finally paddling (a.k.a. ‘taking wood’) . . . with 
a special paddle called ‘the enforcer.’ The enforcer was a wooden paddle wrapped with 
silver duct tape.’’ Brown, 630 N.E.2d at 400. 

1257. In place of physical discipline, the national organization substituted workshops 
and an initiation ceremony. Id. at 399. 

1258. Id. at 400. 
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though the student testified about her awareness that pledges had and 
could be injured by paddling, she argued that the pledges were aware 
of the physical aspects of pledge initiation and gave their consent.'?5° 
The court rejected the student’s argument for three reasons. First, the 
court found no evidence that the pledges consented to the degree of 
physical discipline inflicted upon them.'?© Second, the court concluded 
that the strict-liability nature of the state hazing statute specifically 
targeted the activity in which the student had engaged. Third, the court 
found that, in enacting the statute, the legislature showed no intent to 
make consent a defense. 176 

The court also rejected the student’s argument that the trial court 
erred in refusing to admit evidence that sororities at other institutions 
used similar pledge-initiation rituals.’ The court found this infor- 
mation irrelevant to the question of whether the student had the intent 
required by the statute.1?® 

The concerns with fraternity and sorority hazing and initiation rites 
were underscored in February 1993 by the tragic death of Michael 
Davis, a student and fraternity pledge at Southeast Missouri State 
University. His death was allegedly caused by repeated blows to his 
head during a fraternity initiation. Sixteen members of the fraternity 
were charged with hazing; seven of them were also charged with 
involuntary manslaughter. ‘2 


F. Use of the Estoppel Defense Against the Government 


In United States v. Swick,'*** the government sought to recover its 
expenditures for the education of a former Air Force Academy cadet.1?° 
The cadet resigned from the Academy after he was investigated for the 
use of controlled substances. '?°” 

The cadet argued that the government was estopped from recovering 
these costs because the Air Force had promised him that he could serve 
a term of enlisted duty instead of reimbursing the government.'?® 





1259. Id. at 404. The student argued that her conduct she was accused of was similar 
to ‘‘the ordinary physical conduct incident to high contact sports, such as football, 
boxing, wrestling, etc., which is permitted because of consent of the players.’’ Id. 

1260. Id. Two of the pledges received permanent scars which reconstructive surgery 
could not correct. Id. at 400. 

1261. Id. at 404. 

1262. Id. at 407. 

1263. Id. at 407-08. The court also rejected the student’s seven additional arguments. 

1264. Tim Bryant, Man Gets 18 Months for Role in Hazing, St. Louis Post-Dispatcu, 
Sept. 24, 1994, at 38. Fifteen of the sixteen defendants pleaded guilty or were convicted; 
the charges against the remaining defendant were dropped. Tim Bryant, Fraternity Ex- 
Leader Convicted in Hazing; Dead Student’s Father Relieved as Trials End, St. Louts 
Post-DisPATCH, Nov. 10, 1994, at 1B. 

1265. 836 F. Supp. 442 (S.D. Ohio 1993). 

1266. Such recovery is authorized by 10 U.S.C. § 2005(a)(3) (1993). 

1267. Swick, 836 F. Supp. at 443. 

1268. Id. The amount at issue was nearly $73,000. Id. 
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Noting that estoppel arguments cannot be used against the government 
on the same terms as against private parties,’°° the court held that 
estoppel could not be used to preclude the government’s recovery in 
this case because it would inappropriately deprive the government of 
public funds.’?”° The court also found that, even if the estoppel defense 
was available to the cadet, he had not shown that the Air Force’s 
alleged promise of enlisted service was affirmative negligence as op- 
posed to simple negligence, or that the cadet’s reliance on the promise 
was reasonable.'”? The court therefore granted the government’s sum- 
mary judgment motion, and ordered the cadet to reimburse the govern- 
ment for the costs it had expended on his education.*?7 


G. Jurisdiction 


In Jamshid-Negad v. Kessler,’?”? a minor student at the University of 
California, Berkeley, broke into an apartment while he was intoxicated. 
The residents of the apartment brought suit against the student’s out- 
of-state parents, alleging negligent supervision of their child and im- 
puted negligence. The trial court granted the parents’ motion to dismiss 
for lack of personal jurisdiction, and the residents appealed. ‘27 

The appellate court concluded that the parents’ actions, namely, 
supporting their son’s decision to attend college in California and 
providing full financial support, caused an effect in the state sufficient 
to justify the California court’s exercise of personal jurisdiction over 
them.’?”5 The court also noted that the parents enjoyed the benefits and 
protections of California’s quality public higher educational system.’?”* 
Despite the parents’ argument that the California court was an incon- 
venient forum because of the location of witnesses and evidence and 
because of their busy professional lives, the court concluded that the 
residents’ interests in obtaining relief and California’s interest in pro- 
tecting its residents’?”’ justified the exercise of jurisdiction.'?”* 





1269. Id. at 444. 

1270. Id. at 445. 

1271. Id. at 446. 

1272. Id. at 447. 

1273. 19 Cal. Rptr. 2d 621 (Ct. App. 1993). 

1274. Id. at 622. 

1275. The effect in California was the student’s unsupervised presence. The parties 
ultimately agreed that, because of the student’s exemplary behavior and academic record, 
the parents could not have foreseen that his presence would result in negligent or 
intentional wrongdoing in California. Id. at 623. [But see Massachusetts Sch. of Law at 
Andover v. American Bar Ass’n, 846 F. Supp. 374 (E.D. Pa. 1994), in which the court 
found that causing an effect in the state—the defendant’s alleged conspiracy to engage 
in anticompetitive conduct by controlling the law school accreditation process—was 
insufficient to render the defendants amenable to the state’s jurisdiction absent an 
additional relationship between the defendants, the state, and the cause of action. Id. at 
380.] 

1276. Jamshid-Negad, 19 Cal. Rptr. 2d at 624. 

1277. The court noted that California’s special interest in regulating the conduct of 
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H. Discovery 


In Mann v. University of Cincinnati,?”° the plaintiff filed for a 
protective order and sanctions for the unauthorized release of her 
medical records held by the University.’2°° Claiming that her medical 
records contained private material that was irrelevant to the claims she 
had asserted, the plaintiff objected to their release in connection with 
her allegations of sexual harassment.'’*: The University requested re- 
lease of the plaintiff’s medical records and was informed by the plain- 
tiff’s attorney that the requests were under consideration. Without 
waiting for a response from the plaintiff and her attorney, defense 
counsel, knowing of the plaintiff’s concerns, issued a subpoena duces 
tecum for all her medical records regardless of relevance, giving only 
seven days notice. Defense counsel also sent an ex-parte letter to the 
custodian of the records, asking for a release of the records prior to the 
subpoena date.’”8? Two days later, the defense counsel received the 
extremely private, irrelevant medical records and made copies. ‘?* 

After finding that the plaintiff had an individual right of privacy’? 
and that the federal courts recognize the doctor-patient privilege,’?** the 
district court held that medical records of the plaintiff’s past sexual 
experience and treatment were covered by these doctrines and that 
those records were irrelevant to the present case; thus they were not 
discoverable. 128 


The district court imposed sanctions on the University and its attorney 
for several reasons.'”°’ First, the seven-day notice period for issuance 
of the subpoena was too short and violated Rule 45.178° Second, the 
request for records was too broad, encompassing privileged and non- 
relevant information.'?®° Third, the ex-parte letter sent to the custodian 
of the records violated the spirit of the discovery rules; reasonable 
notice must be given to the other parties to allow them an adequate 





minor children was manifested by a state statute which imposed civil liability for minors’ 
wilful misconduct on their parents. Id. (quoting CaL. Civ. Cope §1714.1 (West 1985)). 

1278. Id. at 624. 

1279. 824 F. Supp. 1190 (S.D. Ohio), aff'd, 152 F.R.D. 119 (S.D. Ohio 1993) (the 
district court affirmed the magistrate’s recommendation). 

1280. 824 F. Supp. at 1192. The plaintiff’s suit alleged sexual harassment for alleged 
sexual harassment by two of the University’s employees. 

1281. 

1282. 

1283. Id. 

1284. Id. at 1196. 

1285. Id. at 1197. 

1286. Id. at 1198-99. 

1287. Id. at 1203-05. The court, in lieu of monetary sanctions, ordered that the 
University and its attorney not use the improperly attained records, relevant or not, and 
that they pay for the plaintiff’s litigation costs on this issue. Id. at 1205-06. 

1288. Id. at 1202. 

1289. Id. 
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opportunity to object.*# Fourth, the University and its attorney knew 
of the privilege and constitutional privacy issues.'?* Fifth, the Univer- 
sity violated Ohio law in releasing the medical records without inform- 
ing the patient of the release.’*°? The court expressly stated the correct 
procedure when a privilege is asserted: 


The party seeking discovery must file a motion to compel or may, 
as in this case, subpoena the records. In the absence of a motion 
to compel, the party claiming the privilege must file either a 
motion for protective order or a motion to quash the subpoena. 
The allegedly privileged materials should be submitted to the 
Court for in camera review, where the resisting party’s claims of 
privilege and irrelevance can be balanced against the opposing 
party’s claims of relevance and need.'?% 


I. Teaching Hospitals 


In Administrators of Tulane Educational Fund v. Shalala,'?% the 
Department of Health and Human Services (HHS) appealed from the 
district court’s decision that 1989 HHS regulations’? were ambiguous 
and contrary to the meaning of the Graduate Medical Education (GME) 
Amendments of 1986.12 At issue was the method by which health care 
providers who participated in the Medicare program would be reim- 


bursed for graduate medical education costs. Under the statute, Medi- 
care reimbursed participating institutions using a per-resident cost 
calculated from a base year.'2°”7 While the statute itself was silent, the 
HHS regulations allowed reauditing of the base year costs. In 1990, 
audits showed that, because base year costs for six hospitals should 
have been lower than the amount originally calculated, reimbursements 
for subsequent years should also have been lower.'?% After exhausting 
their administrative remedies, the hospitals sued in district court and 
obtained summary judgment.*?% 





1290. Id. 

1291. Id. at 1203. 

1292. Id. 

1293. Id. at 1201. 

1294. 987 F.2d 790 (D.C. Cir. 1993), cert. denied, 114 S. Ct. 740 (1994). 

1295. 42 C.F.R. § 413.86 (1993). 

1296. Pub. L. No. 99-272, 100 Stat. 153 (codified as amended at 42 U.S.C. § 1395ww(h) 
(1988)). 

1297. Administrators, 987 F.2d at 793. The statute specified that 1984 was to be used 
as the base year, and reimbursements for the years following were to be extrapolated 
from that amount based on inflation. Id. 

1298. Id. By this time, the reimbursements to the hospitals for 1984 were no longer 
subject to adjustment because of a statutory prohibition on reopening after three years. 
Therefore, HHS sought adjustment only for the reimbursements for subsequent, open 
years calculated using the 1984 base costs. Id. 

1299. Methodist Hosps. v. Sullivan, 799 F. Supp. 1210 (D.D.C. 1992). 
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On appeal, the court used the Chevron two-step analysis for reviewing 
an agency’s construction of a statute. At issue was the statutory 
requirement that HHS ‘‘determine, for the hospital’s cost reporting 
period that began during fiscal year 1984, the average amount recog- 
nized as reasonable under this subchapter for direct graduate medical 
education costs of the hospital for each full-time-equivalent resi- 
dent.’’°°" The hospitals argued that the language ‘‘recognized as rea- 
sonable’ referred to the preapproved base year costs and did not 
authorize a reaudit. HHS argued that the statute was silent, or at best 
ambiguous, about the permissibility of reauditing, and that it was ‘‘hard 
to believe that Congress intended that misclassified and nonallowable 
costs continue to be recognized through the GME payment indefi- 
nitely.’’°°2 The court agreed with HHS, concluding that no evidence 
suggested that, in enacting the GME Amendments, Congress intended 
to prohibit reauditing.“™ 

Because of the statute’s silence or ambiguity, the court next consid- 
ered whether HHS’s regulations reasonably interpreted the statute. The 
court found that ‘‘[t]he agency’s belief that Congress would resist 
permanently ingraining misclassified and nonallowable costs in future 
reimbursements [could] hardly be deemed unreasonable or inconsistent 
with the congressional purpose of erecting a new and more accurate 
reimbursement methodology.’’'*** Therefore, the court reversed the dis- 
trict court’s ruling in favor of the hospitals and upheld the HHS 
regulations. 1° 

In In re Milton S. Hershey Medical Center,’ the state supreme court 
affirmed the trial court’s ruling that the Pennsylvania State University’s 
medical school and another hospital could disclose a resident’s HIV- 
positive status to selected physicians and patients. The supreme court 
found that the trial court did not abuse its discretion in concluding 
that the need to protect public health through disclosure outweighed 
the resident’s privacy interests.°°’ The court also found that the dis- 





1300. The Chevron analysis first determines ‘‘‘whether Congress has directly spoken 
to the precise question at issue,’ and if not, ... consider[s] whether the agency’s 
interpretation of the question left open by the statute is a reasonable one.’’ Administrators, 
987 F.2d at 794 (quoting Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 
467 U.S. 837, 843, 104 S. Ct. 2778, 2781 (1984)). 

1301. Id. (quoting 42 U.S.C. § 1395ww(h)(2)(A) (1988)) (emphasis added). 

1302. Id. at 795 (citation omitted). 

1303. Id. at 796. The district court had concluded that the regulations were contrary 
to the ‘‘plain meaning of the statute{, which] does not authorize a reaudit of the 1984 
base year costs.’’ Methodist Hosps., 799 F. Supp. at 1217. Therefore, the district court 
did not proceed to the second step of the Chevron analysis. Administrators, 987 F.2d at 
794. 

1304. Administrators, 987 F.2d at 797. 

1305. Id. at 798. The court also concluded that reauditing did not result in retroactive 
application of the statute. Id. at 797-98. 

1306. 634 A.2d 159 (Pa. 1993). 

1307. Id. at 162. 
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closure order was narrowly tailored to protect the resident’s interests 
as much as possible while accommodating the hospitals’ need for 
disclosure. 

In Frontier Insurance Co. v. New York, an insurer sought indem- 
nification for the costs it incurred to defend professors at the State 
University of New York Medical School. The insurance policies ex- 
cluded from coverage claims that arose out of the professors’ actions 
‘“‘within the scope of their state employment.’’***° The policies also 
provided, however, that the claims would be covered by the insurer if 
the state refused to defend and indemnify the professors.'3"" 

The state argued that a recent amendment to a New York statute**’? 
applied retroactively to bar the insurer’s claim. The court rejected this 
argument, finding no supporting expression of legislative intent.'*** The 
court also found that retroactive application of the amendment would 
inappropriately deprive the professors of a vested right.**** 


J. Equal Protection 


Because of increases in enrollment at the University of Montana, the 
city of Missoula enacted parking regulations restricting on-street parking 
to residents in neighborhoods near the University. In Associated Stu- 
dents of the University of Montana v. City of Missoula,**** a student 
organization, along with a university faculty member, a student, and a 
neighborhood resident, challenged the validity of the city regulations. 
The plaintiffs alleged that the regulations violated the Equal Protection 
Clauses of the United States and Montana Constitutions.**** The district 
court found for the city, and the plaintiffs appealed. 

In affirming the lower court, the Montana Supreme Court found that 
the city’s purposes in enacting the regulations satisfied the rational 
relationship test for analyzing Equal Protection challenges. These pur- 
poses included assuring ample parking space for homeowners, reducing 
noise, traffic hazards, and litter in residential areas, and responding to 
safety concerns such as the safety of neighborhood children and de- 
creased visibility around corners because of parked cars.**?” 





1308. Id. 

1309. 609 N.Y.S.2d 748 (Ct. Cl. 1993), aff'd, 610 N.Y.S.2d 647 (App. Div. 1994). 

1310. 609 N.Y.S.2d at 749. 

1311. Id. 

1312. N.Y. Pus. Orr. Law § 17(11) (McKinney Supp. 1994). 

1313. Frontier Ins., 609 N.Y.S.2d at 754-55. 

1314. Id. at 756-57. 

1315. 862 P.2d 380 (Mont. 1993). 

1316. The plaintiffs also alleged that the city lacked authority to restrict parking in a 
residential district; the court, however, found that the state constitution and statutes 
clearly bestowed such power on the city. Id. at 382. 

1317. Id. at 383. 
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K. Commerce Clause 


In United States v. Lopez,’** the Court of Appeals for the Fifth 
Circuit held that section 922(q) of the Gun-Free School Zone Act of 
1990'*?* was unconstitutional due to a lack of a nexus to interstate 
commerce."*° The Court found inadequate the legislative history and 
Congressional findings, but left open the possibility that section 922 
might be saved if the government alleged and proved that the offense 
had a nexus to interstate commerce.'*?! 

The Court of Appeals for the Ninth Circuit found that a Nevada 
statute violated the Commerce Clause in National Collegiate Athletic 
Ass’n v. Miller.**?2 The statute,’*?? enacted in 1991, required any na- 
tional collegiate athletic association to afford certain specified proce- 
dural due process protections during an enforcement action in which 
sanctions may be imposed.*** Many of the procedures required by the 
Nevada statute are not required by the National Collegiate Athletic 
Association (NCAA).°25 The statute also allowed state district courts to 
enjoin any NCAA proceeding that violated the statute, and prevented 
an athletic association from taking action against a Nevada institution 
as a consequence of any rights granted by the statute. '°6 

The appellants initiated this action after being charged with NCAA 
rules violations during an investigation of the University of Nevada, 
Las Vegas.'*?? The appellants sought the right to have proceedings 
against them conform to the statutory requirements. In response, the 
NCAA requested a declaratory judgment finding the Nevada statute 
unconstitutional because it violated the Commerce Clause.'*”* The dis- 
trict court found for the NCAA, and this appeal followed. Following 
the Supreme Court’s approach for analyzing allegations of Commerce 
Clause violations,’*?° the Ninth Circuit considered whether the Nevada 
statute: directly regulated interstate commerce; discriminated against 





1318. 2 F.3d 1342 (5th Cir. 1993), cert. granted, 114 S. Ct. 1536 (1994). But see United 
States v. Edwards, 13 F.3d 291 (9th Cir. 1993) (finding the Gun-Free School Zone Act a 
valid exercise of Congress’s power under the Commerce Clause). 

1319. 18 U.S.C. §§ 921-924 (1988 & Supp. V 1993). 

1320. The Gun-Free School Zone Act makes it ‘‘unlawful for any individual knowingly 
to possess a firearm at a place that the individual knows, or has reasonable cause to 
believe, is a school zone.’’ Id. § 922(q)(1)(A) (Supp. V 1993). 

1321. Lopez, 2 F.3d at 1368. 

1322. 10 F.3d 633 (9th Cir. 1993), cert. denied, 114 S. Ct. 1543 (1994). 

1323. Nev. Rev. Stat. §§ 398.005-.255 (1991). 

1324. Miller, 10 F.3d at 637. 

1325. For example, the NCAA’s procedures do not allow the accused to confront 
witnesses, to have written statements taken under oath, to have an official record of 
proceedings prepared, or to have judicial review of a decision. Id. 

1326. Id. 

1327. Id. 

1328. Id. The NCAA also asserted violation of the Contract Clause, but the court did 
not reach that issue. Id. at 638. 

1329. See Healy v. Beer Inst., 491 U.S. 324, 109 S. Ct. 2491 (1989). 
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interstate commerce; or favored in-state economic interests over out-of- 
state interests.'*%° 

The court found that the statute directly regulated interstate com- 
merce, and would have a ‘‘profound effect on the way the NCAA 
enforces its rules and regulates the integrity of its product.’’**! The 
court concluded that the statute would force the NCAA to abide by 
Nevada’s rules in every state in order to maintain uniformity.’**? In 
addition, the court noted the possibility that Nevada’s statute could 
conflict with statutes of other states.‘*°* The court therefore affirmed 
the district court’s decision to strike down the Nevada statute as 
violative of the Commerce Clause. 

[In 1994, a federal district court struck down on due process grounds 
a Florida statute that mandated a two-year waiting period before the 
NCAA can investigate alleged violations.'**4] 


L. Attorney’s Fees 


The Wisconsin Supreme Court in Duello v. Board of Regents**5 
considered whether Title VII’s provisions for attorney fees applies to 
state administrative proceedings.'***® The court limited such attorney 
fees to administrative proceedings that Title VII requires a claimant to 
‘invoke prior to bringing a Title VII action in court.’’'*”? Optional 
reviews, those not required in order to bring a Title VII action, did not 
come within the attorney-fees provision. '*** 

In Coffey v. Colorado School of Mines,*%*° a secretary employed by 
the School, a public college, appealed from the decision of the state 
personnel board that she was not entitled to attorney’s fees that resulted 
from litigation concerning her discharge from employment. The plaintiff 
was fired after making angry outbursts because she was excluded from 
a meeting that was held to determine whether another employee stole 
the plaintiff’s property. Although the court noted that some discipline 
was appropriate, it found dismissal excessive. ***° Because the plaintiff’s 
discharge was groundless, the court found that the plaintiff was entitled 
to attorney’s fees, and reversed the personnel board’s contrary ruling.**** 





1330. Miller, 10 F.3d at 638. If the statute met any one of these three conditions, it 
violated the Commerce Clause per se. If the court found only an indirect effect on 
interstate commerce, it would have engaged in a balancing. Id. 

1331. Id. 

1332. Id. at 639. 

1333. Id. 

1334. National Collegiate Athletic Ass’n v. Roberts, No. 94-40413 (N.D. Fla. Nov. 8, 
1994). 

1335. 501 N.W.2d 38 (Wis. 1993). 

1336. Id. at 39. See 42 U.S.C. § 2000e-5(k) (Supp. IV 1992). 

1337. Duello, 501 N.W.2d at 47. 

1338. Id. 

1339. 870 P.2d 608 (Colo. Ct. App. 1993). 

1340. Id. at 609. 

1341. Id. at 610. 
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M. Who Owns ‘‘Sue,’”’ the Tyrannosaurus Rex? 


In Black Hills Institute of Geological Research v. South Dakota School 
of Mines and Technology,***? the United States challenged the Institute’s 
claim of ownership of the most complete and valuable tyrannosaurus 
rex skeleton to be unearthed to date.'**? The skeleton known as ‘‘Sue’”’ 
was discovered on a South Dakota ranch that the United States holds 
in trust for Williams, a Native American. Shortly after Sue’s discovery, 
Williams purported to sell the skeleton to the Institute for $5,000.'*4 
The Institute then moved the ten tons of bones to a location for study 
and assembly.'**5 After Federal officers seized Sue and moved her to 
the School of Mines, the Institute brought this action to quiet title.1%*° 

The government’s seizure of the skeleton was based on the claim 
that the transaction between Williams and the Institute was void because 
Williams had failed to receive the approval of the Secretary of the 
Interior for the transaction as required under federal statutes related to 
Indian trust lands.'**”? The trial court agreed with the government and 
found for the defendant; the Institute appealed.'*** 

The Court of Appeals for the Eight Circuit reasoned that the federal 
statutes applied to the transaction only if the skeleton was ‘‘land”’ 
within the meaning of the statute.’**° Since the statutes did not define 
land, the court looked to South Dakota property law, and held that the 
fossil was land because it was an ‘‘ingredient[{] of which [the earth] is 
composed, whether soil, rock, or other substance.’’**5° The court there- 
fore held that the transaction between Williams and the Institute was 
void and that the United States’ seizure of the fossil was a proper act 
under the government’s authority as trustee.*?*! 


CONCLUSION 


From this vast welter of cases, what conclusions emerge? One could 
attempt to document different trends in the law at this point—the 





1342. 12 F.3d 737 (8th Cir. 1993), cert. denied, 115 S. Ct. 61 (1994). See Marc 
Villarreal & Elaine Zacharakis, Note, ‘‘Where Did You Dig Up That Old Fossil?’’: Will 
Universities Own the Research Specimens that They Collect or Purchase?, 20 J.C. & U.L. 
225 (1993). 

1343. Black Hills, 12 F.3d at 739. 

1344. Id. 

1345. Id. 

1346. Id. 

1347. 25 U.S.C. § 465 (1988); 25 U.S.C. § 348 (1988). 

1348. Black Hills, 12 F.3d. at 740. 

1349. Id. at 742. 

1350. Id. (citation omitted). The Court of Appeals for the Eighth Circuit rejected the 
Institute’s arguments that the fossil was not land because it once was a dinosaur that 
walked the face of the earth and because part of the fossil protruded from the ground at 
the time it was discovered. Id. at 742. 

1351. Id. at 743. 
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hostility of the courts to political correctness,’**? the sympathy of the 
courts for gender equity claims,**** the tendency of the courts to hold 
colleges and universities liable for injuries to students who participate 
in institutionally sponsored activities’***—but a better conclusion might 
issue from a strategic retreat to a meta-level. From that perspective, 
what one sees is not the ebb and flow of particular litigation tides; 
what one sees instead are the dynamics that produce those ebbs and 
flows. What follows by way of conclusion, therefore, are a few thoughts 
on the dynamics of college and university law litigation in the nineties. 

We would all like legal rules to be simple, clear, and just, and we 
would all like litigation to apply those rules to incontrovertible facts 
in ways that made the meaning of those rules still more simple and 
clear, and the outcomes of the litigation manifestly just. If the cases 
just surveyed prove anything, however, they prove that law is neither 
simple nor clear, and that litigation routinely generates more questions 
than it answers. One reaction to this situation would be to curse the 
legislative process that gives us legal rules that are so complex and 
obscure, and to curse the judicial process that further obfuscates those 
rules in its application of them to particular cases. Another approach 
is to reconcile ourselves to the inevitable complexity of both statutory 
and judge-made law and to find strategies for coping with the uncer- 
tainty incident to that complexity. It is that latter approach that we 
will recommend here, but we will do that only after we have acknow!- 
edged the strength of the case for the former approach. 

We are a litigious people, but our litigiousness need not produce a 
mass of vague rules capriciously applied to produce unpredictable 
results. Our litigiousness argues instead for clear rules consistently 
applied to produce predictable results. This would discourage frivolous 
litigation, encourage prompt settlement of well-founded litigation, and 
facilitate the just resolutions of those few lawsuits that did not settle. 
Why then cannot the rules be clear, simple, and just, and their appli- 
cation swift and sure? Why-must every annual survey of this sort raise 
more questions then it answers, and why can the experts only guess 
at how those questions will be answered in future litigation? In part 
the answer lies in American federalism: every jurisdiction is free to 
craft its own regime subject only to the deliberately permissive con- 
straints of the Federal Constitution, and, to a greater or lesser extent, 
each jurisdiction has done just that. In part the answer lies in the 
pathology of legislation: legislatures respond to the crises of the moment 
with poorly thought through laws that are written in vague language 
and that poorly mesh with the body of existing laws. In part the answer 
lies in the nature of the judicial process: as judges resolve particular 





1352. See supra Section Ii.A. 
1353. See supra Section X.B. 
1354. See supra Section IV.A. 
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cases, they affect the rules by which they achieve that result. A few 
words need to be said about each of theses partial answers. 

Despite its costs in terms of complexity, federalism is just the sort of 
good that the Founders thought it would be; viz., a barrier against the 
tyranny of the central government and a protector of relatively local 
innovation and difference. To the extent that federalism creates costs 
in terms of the proliferation of conflicting legal rules, the acceptance 
by the several states of uniform laws is at least a partial solution to 
that problem. The residual costs of federalism along this vector are so 
massively offset by its benefits that we are well advised to accept them. 

The pathology of the legislative process is another matter altogether. 
It is so profound and pervasive a problem in modern political life that 
the reduction of its baneful effects on our lives ought to be at the top 
of every concerned citizen’s political agenda. How to go about that 
task—whether, for example, term limitations are curative of this pa- 
thology—lies well outside the scope of these concluding paragraphs. 
All that we need to note here is that the tendency to curse the legislative 
process for the pathology that produces a vague and incoherent corpus 
of legal rules is wholly understandable. It must, however, give way to 
a willingness to address that pathology with a view towards at least 
its partial cure if the republic is to be saved from self-destruction. 

We may be tempted to think that, in addition to the complexity 
inherent in a federal system of government and to the confusion 
inherent in pathological politics, the law-making pretensions of an 
excessively activist judiciary needlessly complicate law and needlessly 
render unpredictable the results of litigation. There is surely some truth 
to this claim, but we want to suggest here that, even were excessive 
judicial activism to be restrained, there would remain something in- 
herent in the judicial process that, given the conditions of modern life, 
guarantees a certain amount of open-texturedness to the legal rules by 
which the process operates and that guarantees a corresponding unpre- 
dictability to the outcomes of that process. 

It is, after all, naive to expect any legislative process to produce legal 
rules that admit of easy and uncontestable application to facts, even in 
the rare case where the facts themselves can be incontrovertibly deter- 
mined. Neither rules nor facts make easy application of the former to 
the latter likely. Philosophers have recognized this for centuries, and 
the better of them have developed doctrines to deal with it. As we 
in our own time realize that conflicting and often unthematized con- 
cepts, standards, principles, and policies are at work beneath any rule’s 
surface, so to speak, and as we realize that, with respect both to 
relevance and to accuracy, fact-finding is itself a highly constructive 
affair, we come to expect litigation to be at least as productive of further 
questions as it is of eminently fallible resolutions of particular disputes. 





1355. See, e.g., ARISTOTLE, NICOMACHEAN Etuics Book V, Ch. 10 (Terence Irwin trans., 
1985). 
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We develop these expectations because we understand that even in 
a healthy polity, judges must and should dig beneath the surface of 
the rules that they are invited to apply and that in doing so they will 
inevitably find conflicts about and among the concepts, standards, 
principles, and policies that inform particular rules. When they find 
one of these sub-surface conflicts in a particular case, judges must, if 
they are to judge justly, address it as best they can, realizing that no 
algorithm exists or can exist that would make this latter process simple 
or its product predictable. When to this is added the constructive nature 
of fact-finding generally, the inevitability of novelty in the judicial 
process becomes clear. It is this novelty that, in Dean Dutile’s words, 
‘“‘precludes any significantly settled state of the law relating to colleges 
and universities.’’'°°* And it is this novelty that, again in Dean Dutile’s 
words, ‘‘breathes life and, indeed, excitement into the work of those 
involved in the law of higher education.’’*°’ For these reasons, we 
should withhold our curses and perhaps even direct some applause to 
the legal system precisely because of the complexity that it forces us 
to acknowledge as an inevitable component of even the healthiest of 
legal regimes. 





1356. Dutile, 1992 in Review, supra note 1, at 224. 
1357. Id. 














Not ALL MINORITY SCHOLARSHIPS ARE 
CREATED EQUAL, PART II: How To 
DEVELOP A RECORD THAT PASSES 
CONSTITUTIONAL SCRUTINY 


ANDREW H. BalpA* 


INTRODUCTION 


Few subjects spark more fervent and heated debate than affirmative 
action. Race-exclusive scholarships, i.e., scholarships awarded only to 
members of certain races or national origins, are no exception. These 
scholarships present extraordinarily complex racial problems that pro- 
foundly affect important issues of education and moral responsibility. 
They are a classic example, therefore, of an affirmative action measure 
that forces into the public forum the expression of strongly-conflicting 
political viewpoints and hotly-contested social philosophies that typi- 
cally accompany this subject. Despite, or because of, the opinions that 
many harbor with respect to this form of financial assistance, a number 
of educators widely regard race-targeted aid as a necessary and effective 
mechanism for extending educational opportunities to different classes 
of individuals who either would pursue those opportunities elsewhere, 
or perhaps would not pursue them at all. Thus, colleges and universities 
throughout the country offer these scholarships to thousands of students 
annually.’ 





* Assistant Attorney General, Maryland. B.A., 1980, J.D., 1983, University of Mar- 
yland. The author is defending the constitutionality of a blacks-only scholarship program 
offered at the University of Maryland at College Park in Podberesky v. Kirwan, 764 F. 
Supp. 364 (D. Md. 1991), rev’d and remanded, 956 F.2d 52 (4th Cir. 1992), on remand, 
838 F. Supp. 1075 (D. Md. 1993), rev’d and remanded, No. 93-2527 (4th Cir. Oct. 27, 
1994). The author wishes to express his respect, admiration, and appreciation for the 
honesty and courage that the University’s President, William Kirwan, displayed in 
defending this program, and also gratefully acknowledges the following individuals, 
whose ideas, research, and work in that case are reflected throughout this Article: Evelyn 
O. Cannon, Richard A. Weitzner (particularly for his work on the diversity issue), Andrea 
H. Levy, Janell M. Byrd, William J. Murphy, John J. Connolly, Sally P. Paxton, and 
Jacqueline R. Depew. The views expressed herein are those of the author, not the State 
of Maryland or the Office of the Attorney General. 

1. See 56 Fed. Reg. 64,548 (1991) (citing the American Council on Education’s 
estimate that approximately 45,000 students at four-year colleges receive scholarships 
awarded on the basis of race). See also UNirep STATES GENERAL ACCOUNTING OFFICE, 
INFORMATION ON MINORITY-T ARGETED SCHOLARSHIPS 57 (1993) (64% of all public and private 
undergraduate schools provided one or more minority-targeted scholarships). 
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The United States Department of Education (DED), which is respon- 
sible for enforcing Title VI of the Civil Rights Act of 1964 against all 
colleges and universities that receive federal firancial assistance,’ re- 
cently virtually reversed the views it espoused several years earlier on 
the validity of these scholarships. In recognition of the importance of 
race-exclusive scholarships in higher education, the DED issued a Final 
Policy Guidance on Race-Targeted Aid.* Citing five principles that 
justify financial-aid awards, including four principles that allow the 
award of such aid on the basis of race or national origin, the DED 
Policy Guidance expressly states that it is ‘‘intended to assist colleges 
in fashioning legally defensible affirmative action programs to promote 
the access of minority students to postsecondary education.’ 

The DED Policy Guidance allows a college or university to award 
financial aid to students from low-income families even if a dispropor- 
tionate number of these awards are given to minority students.® The 
policy also states that race-exclusive aid may be awarded in any of the 
following four circumstances: (1) under a federal statute that authorizes 
such aid;® (2) to overcome the effects of the institution’s past discrim- 
ination as evidenced by judicial, administrative or legislative findings, 
or the institution’s ‘‘strong basis in evidence’’ for concluding that aid 
is necessary to remedy the effects of past discrimination;’ (3) to promote 
a diverse student body if the aid is narrowly tailored toward achieving 
that goal;® or (4) at an institution that does not receive federal financial 
assistance.°® 





2. See 42 U.S.C. § 2000d (1988); 34 C.F.R. §§ 100.1-13 (1993). 

3. See 59 Fed. Reg. 8756 (1994). Slightly more than three years before issuing this 
Policy Guidance, the Department of Education announced, in response to a proposal by 
Arizona officials to create a Martin Luther King, Jr. scholarship fund that would award 
$100,000 to each university whose team played in the Fiesta Bowl, that race-exclusive 
scholarships may be discriminatory and consequently may violate Title VI of the Civil 
Rights Act of 1964. News Release from Dep’t of Educ., Fiesta Bow] Officials Advised of 
Civil Rights Obligations 1-2 (Dec. 4, 1990). Following nationwide objections from higher 
education officials and civil rights leaders, the DED slightly tempered its views two 
weeks later. News Release from Dep’t of Educ., Department Issue Policy Statement on 
Race-Exclusive Scholarships 1 (Dec. 18, 1990), reprinted in CoLLgcE L. Dic., Jan. 3, 1991, 
at 95. The following May, the DED published a notice soliciting information and 
comments from the public concerning the use of race-exclusive scholarships. 56 Fed. 
Reg. 24,383 (1991). Later that year, the DED published a notice of a proposed policy 
guidance and request for public comment. 56 Fed. Reg. 64,548 (1991). After more than 
two years, and following its review of over 600 written responses and a recent study of 
the General Accounting Office, the DED issued the Final Policy Guidance. 59 Fed. Reg. 
8756 (1994). 

4. 59 Fed. Reg. 8756 (1994). 

5. Id. at 8757, 8759. 

6. Id. See, e.g., 20 U.S.C. § 1134d-f (1988) (authorizing the Secretary of Education 
to make grants to institutions to provide financial awards, including the Patricia Roberts 
Harris Fellowship, to minority students who demonstrate financial need and are from 
groups underrepresented in graduate education). 

7. 59 Fed. Reg. 8757, 8759-60 (1994). 

8. Id. at 8757, 8760-62. 

9. Id. at 8757-58, 8762-63. 
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The DED’s change of position on the legality of race-exclusive scho- 
larships is no doubt a great relief to officials at higher education 
institutions that either currently award such financial aid or are con- 
templating doing so, because now the institutions likely will not be 
subject to an administrative enforcement action, assuming that they act 
consistently with the DED Policy Guidance.’? However, the DED’s 
expression of support for this financial assistance necessarily is qualified 
by several significant limitations. The DED Policy Guidance offers 
limited direction on the specific nature of the judicial or administrative 
findings of discrimination that must exist to justify the award of race- 
exclusive scholarships. The DED Policy Guidance similarly provides 
little direction on how a college or university, lacking findings of past 
discrimination, can develop a ‘‘strong basis in evidence’’ that would 
justify such an award. Nor does the DED Policy Guidance afford any 
meaningful instruction on how an institution that seeks to use race- 
exclusive financial aid to advance the goals of rectifying past discrim- 
ination or creating diversity in its student population can demonstrate 
that the aid is narrowly tailored toward those goals. 

These gaps are particularly troubling in light of two decisions that 
the United States Court of Appeals issued in Podberesky v. Kirwan." 
In its first decision, the court of appeals held that when a university 
seeks to justify a race-exclusive scholarship program on the basis of 
discrimination that ‘‘occurred a number of years in the past, a finding 
of such discrimination is not sufficient. There must be some present 
effect of this past discrimination that the program is designed to 
redress.’’'? The court also questioned whether a scholarship program 
that sets aside funds for members of one race or national origin hinders 
rather than furthers the goal of diversity.** In its second decision, the 
court of appeals held that there was insufficient evidence of present 
effects of past discrimination to justify the scholarship being challenged, 
and that, in any event, the scholarship was not narrowly tailored toward 
rectifying that discrimination.'* Therefore, Podberesky casts substantial 
doubt on several components of the DED Policy Guidance, even for 
universities outside the Fourth Circuit. The decisions certainly encour- 





9. Id. at 8757-58, 8762-63. 

10. For example, shortly after the DED announced its original view questioning the 
validity of race-exclusive scholarships, the Washington Legal Foundation and several 
white students filed suit seeking the DED enforcement of Title VI against all recipients 
of federal aid that offered such scholarships. The case ultimately was dismissed. See 
Washington Legal Found. v. Alexander, 778 F. Supp. 67 (D.D.C. 1991), aff’d, 984 F.2d 
483 (D.C. Cir. 1993). 

11. 764 F. Supp. 364 (D. Md. 1991) [hereinafter Podberesky I], rev’d and remanded, 
956 F.2d 52 (4th Cir. 1992) [hereinafter Podberesky II], on remand, 838 F. Supp. 1075 
(D. Md. 1993) [hereinafter Podberesky III], rev’d and remanded, No. 93-2527 (4th Cir. 
Oct. 27, 1994) [hereinafter Podberesky IV]. 

12. Podberesky II, 956 F.2d at 57. 

13. Id. at 56 n.4. 

14. Podberesky IV, slip op. at 8-22. 
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age judicial challenges to any minority-targeted scholarship program 
that cites either past discrimination or diversity as its justification. The 
Fourth Circuit’s decisions illustrate that universities need more direc- 
tion than the DED offers. 

Two years ago, I wrote an article that addressed the propriety of 
using race-exclusive scholarships in response to the federal govern- 
ment’s findings of discrimination in the public higher-education sys- 
tems of more than one-third of the states in this country. I touched 
upon the type of evidentiary showing that private schools and public 
institutions in other states should make to substantiate their need for 
race-targeted financial aid.’* This Article begins where my earlier work 
left off: it specifically details how a university should proceed, and 
what evidence it should consider presenting, to defend any race-exclu- 
sive scholarship that it offers or intends to provide. Far from an 
academic exercise, the approach of this Article is based in large part 
on the actual litigation strategy that the University of Maryland at 
College Park pursued on remand in Podberesky in defending the schol- 
arship program challenged in that case. 

This Article will discuss the procedure that a university should follow 
in developing a record, the type of evidence that a university must 
expect to present, and the nature of the findings that a university 
should make to defend a race-exclusive scholarship. While the litigation 
around which this discussion revolves was unresolved at the time this 


Article was published, the experience of the University of Maryland 
should provide invaluable assistance to educators who, like officials at 
the University of Maryland, feel a strong moral obligation to offer race- 
exclusive scholarships to a class of individuals whose educational 
opportunities are still hindered by our national past. 


I. INITIAL PROCEEDINGS IN PODBERESKY V. KIRWAN 


In June of 1990, Daniel Podberesky, a self-described white Hispanic 
male, initiated an action for monetary and equitable relief in the United 
States District Court for the District of Maryland, claiming that the 
University of Maryland at College Park (UMCP) unlawfully failed to 
consider him for a Benjamin Banneker Scholarship—a four-year, full 
financial support scholarship—on the ground that he was not African 
American.’* Among other things, the Banneker program offers to high- 
achieving African American students with demonstrated leadership 
potential full funding for four years of tuition, fees, room and board, 
priority campus housing, admission to the University’s Honors Program, 
and participation in scholarly fora and research opportunities.” Claim- 





15. Andrew H. Baida, Not All Minority Scholarships Are Created Equal: Why Some 
May Be More Constitutional Than Others, 18 J.C. & U.L. 333 (1992). 

16. Podberesky I, 764 F. Supp. at 366. 

17. Podberesky III, 838 F. Supp. at 1077, 1094-95. 
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ing that the University’s refusal to consider him for this scholarship 
violated both the Fourteenth Amendment to the United States Consti- 
tution and several Civil Rights statutes,** Mr. Podberesky asked the 
district court to enjoin the State from further discriminating against 
him and others in the administration of the Banneker and other merit 
scholarship programs, and to compel the University to award or con- 
sider him for a four-year scholarship." 

Following discovery, both parties filed motions for summary judg- 
ment.”° The district court held that the Banneker Program advanced the 
compelling interest of remedying the present effects of past discrimi- 
nation as required by applicable Supreme Court precedent,”' because 
the program was implemented in response to the DED’s Office for Civil 
Rights (OCR) administrative findings that the State of Maryland main- 
tained a racially-segregated higher education system in violation of 
Title VI. The court noted that OCR continued to monitor the State’s 
efforts to eliminate the vestiges of past discrimination during the time 
Podberesky had applied for admission to the University of Maryland.” 
The district court also found: the Banneker Program met the require- 
ments set forth in United States v. Paradise,”* and was narrowly tailored 





18. 42 U.S.C. §§ 1981, 1983, and 2000d. 

19. Podberesky I, 764 F. Supp. at 366, 368-69. 

20. Id. at 366. 

21. Id. at 372 (citing City of Richmond v. J.A. Croson Co., 488 U.S. 469, 504, 109 
S. Ct. 706, 727 (1989); Id. at 518, 109 S. Ct. at 734 (Kennedy, J., concurring); United 
States v. Paradise, 480 U.S. 149, 166-67, 107 S. Ct. 1053, 1063-64 (1987) (Brennan, J., 
plurality); Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 273, 106 S. Ct. 1842, 1846 
(1986) (plurality); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 307, 98 S. Ct. 
2733, 2757 (1978) (plurality); Id. at 325, 98 S. Ct. at 2766 (Brennan, J., concurring)). 

22. Podberesky I, 764 F. Supp. at 372-75. Referring to ‘‘an overwhelming compilation 
of historical evidence, replete with administrative findings, protracted litigation, and 
continuing OCR review of UMCP’s efforts,’’ id. at 372-73, the district court observed, 
“‘The story begins in March 1969, when OCR first informed the State that its system of 
higher education was in violation of Title VI of the Civil Rights Act of 1964.’’ Id. at 
366-67 (citing Mandel v. HEW, 411 F. Supp. 542, 547 (D. Md. 1976), aff’d, 571 F.2d 
1273 (4th Cir.), cert. denied, 439 U.S. 862, 99 S. Ct. 184 (1978); Adams v. Richardson, 
356 F. Supp. 92, 94 (D.D.C. 1973), modified, 480 F.2d 1159 (D.C. Cir. 1973)). The 
district court noted that state officials submitted to OCR three desegregation plans over 
the next six years, all of which OCR rejected. Podberesky I, 764 F. Supp. at 367. See 
Mandel, 411 F. Supp. at 547-550. After OCR informed the Governor of Maryland that 
OCR was preparing to initiate formal enforcement proceedings, the State filed suit in the 
United States District Court for the District of Maryland and obtained an injunction 
against OCR. Podberesky I, 764 F. Supp. at 367; Mandel, 411 F. Supp. at 550. The State 
subsequently adopted a five-year desegregation plan in 1980, and submitted another five- 
year plan in 1985, which OCR accepted. Podberesky I, 764 F. Supp. at 367. The district 
court stated that the latest plan expired in June 1990, the same month in which Podberesky 
filed suit, and added, ‘‘Maryland officials are currently preparing for an OCR inspection 
to determine whether the State is finally in compliance with Title VI.’’ Id. 

23. 480 U.S. 149, 107 S. Ct. 1053 (1987). Those criteria are: ‘‘the necessity for the 
relief and the efficacy of alternative remedies; the flexibility and duration of the relief, 
including the availability of waiver provisions; the relationship of the numerical goals 
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to serve that interest because it constituted ‘‘an effective means of 
achieving the purpose of remedying past discrimination at UMCP’’;”+ 
the university had reviewed alternatives to the program and had deter- 
mined that they would be ineffective;?5 the university-expressed intent 
was to continue the program only through completion of OCR’s review 
of the State’s progress under the 1985-89 desegregation plan;”° and the 
program ‘‘impose[d] a relatively diffuse burden on non-African Amer- 
ican students[,]’’ particularly in light of the ‘‘numerous other sources 
of need- and merit-based financial aid at UMCP.’’?’ 

On appeal, the Fourth Circuit reversed. Emphasizing that the burden 
is on the university to show ‘‘a strong evidentiary basis for concluding 
that remedial action is necessary,’’* the court stated, ‘‘Once a court 
has determined that a state has proceeded upon strong evidence of 
discrimination in other than the immediate past, the inquiry into the 
legitimacy of a race-based classification turns to the state’s basis for 
finding continuing effects of such past discrimination.’’?® Holding that 
‘‘[t]here must be some present effect of this past discrimination that 
the program is designed to redress,’’*° and that the district court ‘‘failed 
to make a specific finding of such present effect,’’*! the Fourth Circuit 
remanded the case to the district court to afford the University an 
opportunity to ‘‘show that vestiges of past discrimination existed, which 
made the 1988-90 form of the Banneker Program a legitimate, consti- 
tutional remedy on or about the time appellant was denied the oppor- 
tunity to compete for the scholarship.’’*? The court of appeals directed, 
‘Should no further evidence be available upon remand, summary 
judgment for appellant would be appropriate.’’** 


II. DEVELOPING A STRONG BASIS IN EVIDENCE: AUTHORITY AND PROCEDURE 


The Supreme Court has approved the right of ‘‘state and local agen- 
cies’ to ‘‘establish the presence of discrimination in their own baili- 





to the relevant labor market; and the impact of the relief on the rights of third parties.’’ 
Id. at 171, 107 S. Ct. at 1066. 

24. Podberesky I, 764 F. Supp. at 375. 

25. Id. As an example, the district court observed that ‘‘a race-blind merit-based 
scholarship program would ‘result in a minimal number of such awards made to blacks’ 
because, according to UMCP’s unrebutted evidence, black students generally do not 
perform as well as white students on standardized tests such as the SAT.”’ Id. at 375- 
76. The court also stated that a race-neutral scholarship program ‘‘would be ineffective 
at serving blacks unless the racial preference were so strong as to be virtually indistin- 
guishable from the Banneker program.’’ Id. at 376. 
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. Podberesky II, 956 F.2d at 55 (citing Croson, 488 U.S. at 500, 109 S. Ct. at 725). 
. Podberesky II, 956 F.2d at 56. 
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wicks, based either upon their own fact-finding processes or upon 
determinations made by other competent institutions.’’** Many of these 
agencies have conducted hearings, commissioned studies, and received 
public comment to determine whether racial classifications that they 
implemented or were considering could be justified.** Consistent with 
this practice, and pursuant to the statutory authority granted to the 
University of Maryland’s president to ‘‘oversee affirmative action and 
equal employment opportunities,’’** the University’s president initiated 
an administrative fact-finding process following the Fourth Circuit’s 
remand, to determine whether continuing effects of past discrimination 
still existed at the University to allow the University to justify contin- 
uing the Banneker program. 

A university that engages in such a fact-finding process may encoun- 
ter several difficulties, two procedural and one substantive. First, a 
university arguably lacks any authority to engage in such a process. 
Indeed, Justice Powell observed in Regents of the University of Cali- 
fornia v. Bakke*’ that the University of California Medical School was 
ill-equipped to make determinations of past discrimination to justify its 
decision to set aside 16 slots in its freshman class for minority students. 
He commented that the university’s ‘‘broad mission is education, not 
the formulation of any legislative policy or the adjudication of particular 
claims of illegality.’’** However, four other Justices squarely rejected 
this portion of Justice Powell’s opinion.*® Moreover, it has long been 
settled that a university has a First Amendment right ‘‘to determine for 
itself on academic grounds who may teach, what may be taught, how 
it shall be taught, and who may be admitted to study.’’*° Considering 
that in the law that has evolved since Bakke the Supreme Court has 
approved the right of employers to gather their own statistical and 
other evidence and to remedy voluntarily the present effects of past 
discrimination,*: it would appear that a university may search for racial 
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imbalances within its student body and explore the many factors that 
influence the decisions of students and potential students to attend, 
stay at, and graduate from that university.*? 

Second, a university’s fact-finding process arguably is biased because 
it is conducted by the proponent of the affirmative action measure 
under challenge. The Supreme Court has held, however, that an ad- 
ministrative decisionmaker is not biased ‘‘simply because he has taken 
a position, even in public, on a policy issue related to the dispute, in 
the absence of a showing that he is not ‘capable of judging a particular 
controversy fairly on the basis of its own circumstances.’’’** Indeed, in 
Federal Trade Commission v. Cement Institute,** the Supreme Court 
found that members of a federal agency, who testified before Congress 
that the cement industry’s pricing practices were illegal, were not biased 
and thus were allowed to conduct a hearing on the respondent’s 
practices.*® The Court in Withrow v. Larkin** similarly held, ‘‘The mere 
exposure to evidence presented in nonadversary investigative proce- 
dures is insufficient in itself to impugn the fairness of the Board 
members at a later adversary hearing.’’*? Moreover, the Supreme Court 
has specifically approved the right of a state or local agency to enact 
affirmative action measures pursuant to its ‘‘authority to eradicate the 
effects of discrimination within its own legislative jurisdiction.’’** That 
authority would be meaningless if the entity that finds remedial action 
warranted could not impose such relief. 
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47. Id. at 55, 95 S. Ct. at 1468. See also Housing Study Group v. Kemp, 736 F. 
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overcome that presumption.’’) (quoting United Steelworkers of Am. v. Marshall, 647 
F.2d 1189, 1208 (D.C. Cir. 1980) (quoting United States v. Morgan, 313 U.S. 409, 421, 
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A third possible objection, substantive in nature, is that a court 
should not be permitted to consider any evidence that a university 
submits in support of its race-exclusive scholarship if that evidence did 
not exist when the university created the scholarship. A number of 
courts have held, however, ‘‘[T]he constitutional sufficiency of a state’s 
proffered reasons necessitating an affirmative action plan should be 
assessed on whatever evidence is presented, whether prior to or sub- 
sequent to the program’s enactment.’’*® Any other rule could force a 
university to ‘‘face the dilemma of deciding whether to wait the months 
necessary for further development of the record, risking constitutional 
culpability due to its inaction, or to act and to risk liability for acting 
prematurely but otherwise justifiably.’’*° 

Thus, sound authority exists for a university that either has a race- 
exclusive scholarship, or is contemplating offering one, to proactively 
develop a record to determine whether such a program is justified, as 
the University of Maryland did following the Fourth Circuit’s initial 
decision in Podberesky. The procedure used to develop a record should 
be flexible, as is evident from the variety of techniques used by other 
public entities in developing evidence for affirmative action purposes.* 
However, none of the entities was considering whether to offer or 
continue a race-exclusive scholarship program. Rather, they were eval- 
uating legislative measures that necessarily called for legislative over- 
sight. Therefore, the approach pursued by the University of Maryland 
after it decided to develop a record may provide more pertinent guid- 
ance for educators who are considering whether to continue or develop 
a race-exclusive scholarship program. 

The University of Maryland circulated notices in a statewide peri- 
odical soliciting comments from the general public concerning whether 
the Banneker Scholarship Program should be continued.** The notices 
also stated that the University would issue a final administrative de- 
cision concerning the program’s future after receiving both the public’s 
comments and the evidentiary materials offered by the parties in Pod- 
beresky.*= To assist him in the fact-finding process, the University 
President assembled an advisory group of individuals from the Univer- 
sity of Maryland System and enlisted the assistance of two Maryland 





49. Harrison & Burrowes Bridge Constr., Inc. v. Cuomo, 981 F.2d 50, 60 (2d Cir. 
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Assistant Attorneys General.5* To assure fairness in the fact-finding 
process, the University also selected individuals to present the case 
before the University, and provided that at all times those individuals 
and the members of the Office of the Maryland Attorney General 
assigned to represent them would be shielded from the University 
President, his advisory group members, and his legal counsel.*> Follow- 
ing the submission of public comments and evidentiary materials, the 
University held a public hearing and invited all parties who had 
submitted written comments to give oral presentations and to answer 
questions posed by the University President and his advisory group.* 

At this point, it is essential to emphasize that the fact-finding process 
described above is pointless unless the entity using the process can 
show that it has ‘‘a ‘strong basis in evidence for its conclusion that 
remedial action ... [is] necessary.’’’*’ Indeed, notwithstanding the 
Supreme Court’s recognition that ‘‘[t]he fact[-]finding process of legis- 
lative bodies is generally entitled to a presumption of regularity and 
deferential review by the judiciary,’’** the Court has made clear that 
this presumption, which would not apply to a university-conducted 
administrative procedure, disappears when racial classifications are 
involved. ‘‘A governmental actor cannot render race a legitimate proxy 
for a particular condition merely by declaring that the condition ex- 
ists.’’*° Thus, all public entities, including colleges and universities, 
that contemplate the implementation of race-conscious affirmative ac- 
tion must be prepared to show with particularity that this relief is 
appropriate, because ‘‘[e]videntiary support for the conclusion that 
remedial action is warranted becomes crucial when the remedial pro- 
gram is challenged in court ... .’’® In such a case, unless the trial 
court factually determines that a strong basis in evidence exists, ‘‘an 
appellate court reviewing a challenge ... to remedial action cannot 
determine whether the race-based action is justified as a remedy for 
prior discrimination.’’® 

Therefore, university officials seeking to justify a race-targeted schol- 
arship program as a remedial measure will find, at least to some extent, 
that the university ‘‘is required to engage in extended self-criticism in 
order to justify its pursuit of a goal that it deems worthy.’’* On one 
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hand, this reality is always present when voluntary affirmative action 
measures are contemplated. On the other hand, it should not deter a 
university from taking any actions the university deems it is obligated, 
morally or otherwise, to pursue. Nevertheless, university officials who 
contemplate compiling a record to substantiate the need for an affir- 
mative action scholarship program should prepare themselves for the 
political ramifications that may, and are likely to, result from their 
efforts. The candid review required by this fact-finding process neces- 
sarily will result in some level of self-indictment, will have both positive 
and negative repercussions among university students and faculty, and 
probably will attract the attention of the media. 

Still, a university that chooses to perform a fact-finding process to 
ascertain the justification, if any, of a race-exclusive scholarship can 
control this political fallout, at least to some extent. A university 
possesses an inordinate amount of discretion with respect to the types 
of findings it is willing to make in support of such a program. For 
example, a public university may orient its fact-finding toward factors 
that the Supreme Court stated, in United States v. Fordice,* should be 
considered to determine whether vestiges of a former de jure segregated 
system of higher education have been eliminated.®* However, a univer- 
sity may not have the authority to conduct a proceeding with such a 
sweeping system-wide impact. Moreover, a university may not want to 
incur the obvious institutional risks that a broader approach entails, 
including possible administrative action by the DED OCR.® Thus, a 
university could decide, as did officials at the University of Maryland 
at College Park, to conduct its fact-finding on a more limited basis and 
confine its inquiry to university-specific factors only. 

Regardless of how broadly or narrowly a university chooses to manage 
this process, it is imperative to remember that its findings are only as 
good as the evidence developed in such an administrative inquiry. 
Furthermore, the university’s findings are likely to have an impact 
beyond the inquiry itself. With these considerations in mind, the 
individuals selected by UMCP to present the University’s case before 
the administrative decisionmaker submitted evidence that consisted of 
more than 75 documentary exhibits. The evidence included: (1) nine 
expert reports that addressed the origins of the State of Maryland’s 
former dual higher-education system through 1980, and statistical anal- 
yses, focus group studies, survey information and anecdotal evidence 
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oriented toward the University of Maryland; (2) comprehensive univer- 
sity enrollment, retention and graduation data from 1970 through the 
present; (3) affidavits submitted by university officials, educators from 
higher-education institutions across the country, high school counsel- 
ors, past and present students, and other individuals; (4) census figures 
and other relevant population information; (5) documents addressing 
efforts by the federal government and the State of Maryland to dismantle 
the State’s former dual system of education; and (6) reports, prepared 
independently of the administrative fact-finding procedure, that con- 
tained information about the effects of discrimination at the University. 

Based on this evidence, the University of Maryland issued a 61-page 
Decision and Report that concluded that the Banneker program should 
be continued. The Decision and Report first identified the following 
four present effects of the University of Maryland’s past discrimination 
against African Americans: (1) the University’s negative reputation in 
the African American community, especially among parents and high 
school counselors who have significant input on students’ selections of 
which colleges to attend; (2) an underrepresentation of African Amer- 
icans in the University’s student body that has continued from the time 
the University excluded African Americans from its campus until the 
present; (3) substantial disparities in the retention and graduation rates 
of African Americans in comparison to other racial groups at the 
university; and (4) a perception among many in the African American 
community of a campus climate that is hostile to African Americans.* 
The Decision and Report also found the Banneker program was an 
important and effective remedy in overcoming these effects of past 
discrimination, and that alternative remedies, including race-neutral 
scholarship programs, were ineffective in accomplishing these goals. 
According to the Decision and Report, the program represented a 
minimal percentage of the financial aid that the University of Maryland 
offered to its students. Moreover, the University would review the 
program at least once every three years to assess whether a continuing 
need for the program existed.” In addition, the Decision and Report 
found that the Banneker program represented an important component 
of the University’s efforts to achieve diversity in its student population 
for the benefit of its student body, faculty, and the citizens of Maryland, 
and was narrowly tailored toward achieving that goal.® 


III. DEFENDING THE PROGRAM IN COURT 


Following the University’s Decision and Report, the parties in Pod- 
beresky engaged in additional discovery in the district court before 
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filing cross-motions for summary judgment.” After a hearing, the dis- 
trict court entered summary judgment in favor of the University and 
upheld the validity of the Banneker program.”’ On appeal, the Fourth 
Circuit once again reversed.”? An examination of the district court’s 
decision and the Fourth Circuit’s response should offer substantial 
guidance to educators throughout the country because the issues that 
the parties raised in this case are not unique to the University of 
Maryland, and much of the evidence developed in the administrative 
fact-finding process is capable of being replicated by other public and 
private higher-education institutions. 


A. Burden of Proof 


Assuming that a plaintiff who challenges the constitutionality of a 
race-exclusive scholarship can establish standing under Article III of 
the United States Constitution’? and can make out a prima facie case 
of discrimination,’”* the burden of production will be placed on the 
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be harmed by the award of future scholarships. Stating, ‘“While defendants’ analysis is 
correct as far as it goes,’’ the district court held, ‘‘[I]f Podberesky was unlawfully denied 
consideration for a Banneker scholarship, he may seek a judicial mandate withdrawing 
the scholarships from those who have received them even if it would be inappropriate 
for the court to order that one be granted to him.’’ Podberesky I, 764 F. Supp. at 368. 

74. Ordinarily, it should not be difficult for a plaintiff to establish a prima facie case 
because the scholarship, which is a policy of the university, is discriminatory on its face. 
Cf. Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 105 S. Ct. 613 (1985). An 
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university offering the scholarship to justify the validity of the schol- 
arship.”> While a university may prefer, for tactical reasons, not to 
defend its challenged scholarship program until trial, it may not have 
that choice. If the plaintiff moves for summary judgment, the university 
will be required to adduce sufficient evidence that at least wards off 
the entry of judgment in the plaintiff's favor. In any event, it makes 
little sense for a university that has developed a strong basis in evidence 
for its scholarship program to wait until trial to produce the evidence, 
because the resolution of whether a sufficient evidentiary basis exists 
is particularly well-suited for summary judgment. 

The Supreme Court has held, ‘‘[IJn ruling on a motion for summary 
judgment, the judge must view the evidence presented through the 
prism of the substantive evidentiary burden.’’® The initial burden is 
on the moving party, and ‘‘may be discharged by ‘showing’—that is, 
pointing out to the district court—that there is an absence of evidence 
to support the nonmoving party’s case.’’””? Moreover, 


Rule 56(e) mandates the entry of summary judgment, after adequate 
time for discovery and upon motion, against a party who fails to 
make a showing sufficient to establish the existence of an element 
essential to that party’s case, and on which that party will bear 
the burden of proof at trial.” 


Applying these principles to the substantive issues that the parties 
raised, the district court on remand in Podberesky III found that, based 
on the evidence in the record, the University of Maryland satisfied its 
burden by showing that a strong basis in evidence existed to justify 
the continuation of the Banneker program.” The district court expressly 
noted that while the plaintiff had challenged certain evidence that the 
University relied on in its decision to maintain the scholarship program, 
he had failed to produce any persuasive affirmative evidence in support 
of his contention that the Banneker Program was unconstitutional.® 
The district court observed that the plaintiff maintained the ultimate 
burden of proof in showing that the Banneker program was unlawful.” 
Once a university introduces evidence of ‘‘its remedial purpose, thereby 
supplying the court with the means for determining that the [university] 
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had a firm basis for concluding that remedial action was appropriate, 
it is incumbent upon [the plaintiff] to prove [his] case.’’** Moreover, in 
the summary judgment context, a university’s showing that a strong 
basis in evidence supports its scholarship program requires the plaintiff 
to ‘‘bear the ultimate burden of persuading the court that the [univers- 
ity’s] evidence does not support an inference of [present effects] and 
thus a remedial purpose.’’® ‘“‘Only by meeting this burden could the 
plaintiff[] establish a violation of [his] constitutional rights.’’* 

In following these standards, a court need not and should not deter- 
mine whether a university’s evidence, developed in an administrative 
proceeding, establishes conclusively or beyond dispute that discrimi- 
natory effects exist that justify continuing the university’s scholarship 
program. Indeed, as the district court in Podberesky III pointed out, 
even the plaintiff in that case agreed that the ‘‘strong evidentiary basis’’ 
standard by which a university must establish its remedial justification 
is ‘‘somewhat less than a preponderance of the evidence.’’** The district 
court stated, ‘‘[P]lacing an evidentiary burden upon the defendant that 
is ‘somewhat less’ than a preponderance of the evidence, reconciles 
the Supreme Court’s desire to subject the rationale of affirmative action 
programs to strict scrutiny without chilling the states’ ability to vol- 
untarily eliminate the results of its past discriminatory actions.’’® 
Conversely, imposing a more onerous burden and requiring a university 
to prove that it violated discrimination laws would destroy the possi- 
bility of voluntary efforts to desegregate.*’ 

In reversing the district court, the Fourth Circuit applied a more 
rigorous standard to the University’s evidence, but in doing so the 
court misapprehended the purpose behind strict scrutiny. The district 
court concluded that scrutinizing the University of Maryland’s proof 
against a ‘‘less than a preponderance of the evidence’’ standard was 
‘compatible with the Supreme Court’s desire to ‘smoke out’ and pro- 
hibit ‘racial politics’ without preventing local governments from vol- 
untarily eliminating the vestiges of past discrimination.’’®* The Fourth 
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Circuit imposed a substantially more rigid evidentiary burden on the 
University. Observing, ‘‘[T]he University stands before us burdened 
with a presumption that its choice [for using the Banneker Program as 
a remedial measure] cannot be sustained,’’*® the Fourth Circuit held 
that the University could rebut this presumption only by showing a 
direct causal connection between the University’s past discrimination 
and the effect that the Program attempted to remedy.” It is difficult to 
imagine, however, any affirmative action program that could survive 
the Fourth Circuit’s test. Such a standard is, as the district court 
recognized, irreconcilable ‘‘with language in Croson that states that the 
standard should not be so strict as to render every affirmative action 
program unconstitutional.’’*' Rather, Justice O’Connor has stated that 


under the standard of review that applies to voluntary affirmative action 
measures: 


the institution of [the plaintiff’s] challenge does not automatically 
impose upon the [university] the burden of convincing the court 
of its liability for prior unlawful discrimination; nor does it mean 
that the court must make an actual finding of prior discrimination 
based on the [university’s] proof before the [scholarship] will be 
upheld.” 


Nor does strict scrutiny review ‘‘allow [the] court to completely sub- 
stitute its own judgment for [the university’s] reasonable belief that it 
has a ‘strong basis in the evidence.’’’ Rather, all that strict scrutiny 
requires is that a university produce sufficient ‘‘evidence for its con- 
clusion that remedial action was necessary.’’* The ‘‘searching judicial 
inquiry’ that strict scrutiny envisions® is satisfied by preliminary 
evidence that either (1) supports ‘‘judicial, legislative, or administrative 
findings of constitutional or statutory violations,’’** or (2) constitutes 
prima facie proof of discriminatory conduct, as opposed to absolute or 





S. Ct. at 721; and Wygant, 476 U.S. at 290-92, 106 S. Ct. at 1855-56 (O’Connor, J., 
concurring). 

89. Podberesky IV, slip op. at 5-6. 

90. Id. at 8. 

91. Podberesky III, 838 F. Supp. at 1083 n.49 (quoting Croson, 488 U.S. at 519, 109 
S. Ct. at 735. ‘‘[A] rule of automatic invalidity for racial preferences in almost every case 
would be a significant break with our precedents... .’’ (Kennedy, J., concurring)). 

92. Wygant, 476 U.S. at 292, 106 S. Ct. at 1856 (emphasis added) (O’Connor, J., 
concurring). 

93. Concrete Works, 823 F. Supp. at 840-41. 

94. Croson, 488 U.S. at 500, 109 S. Ct. at 725 (quoting Wygant, 476 U.S. at 277, 106 
S. Ct. at 1849). 

95. Croson, 488 U.S. at 493, 109 S. Ct. at 721. 

96. See id. at 497, 109 S. Ct. at 723 (quoting Bakke, 438 U.S. at 307, 98 S. Ct. at 
2757); see also Podberesky II, 956 F.2d at 55. 
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conclusive proof,” or (3) simply gives rise to ‘‘an inference of discrim- 
inatory exclusion.’’” 

As the district court observed in Podberesky III, ‘‘To require any 
greater a standard would be in explicit contradiction of the Court’s 
requirement in Croson that the burden of persuasion remain with the 
plaintiff in reverse discrimination cases.’’® Particularly in light of the 
standard that the district court in Podberesky III extracted from Croson 
and Wygant, it is plainly to a university’s advantage to present its 
findings and supporting evidence at the summary judgment stage, and 
place the burden on the challenger to show that the university did not 
have a strong basis in evidence to support its administrative determi- 
nation that its scholarship program serves a compelling remedial pur- 
pose and is narrowly tailored to serve that purpose. It should not be 
enough for a plaintiff to show that reasonable minds could differ about 
a university’s evidence concerning the existence of the present effects 
of past discrimination.’ Rather, the plaintiff's burden is to adduce 
sufficient evidence for a trier of fact to conclude that, despite a univ- 
ersity’s extensive findings to the contrary, a ‘‘strong basis in evidence’’ 
does not support the university’s conclusion that the effects of past 
discrimination persist.’°’ Under such a standard, which was not applied 
by the Fourth Circuit in Podberesky IV, but which appears to be 
sanctioned directly by applicable Supreme Court cases, the plaintiff 
must overcome an exceedingly difficult hurdle to avoid summary judg- 
ment. 


B. Factors to Consider in Justifying a Race-Exclusive Scholarship 


1. History of Discrimination 


The Supreme Court has sanctioned the use of affirmative, race- 
conscious measures to remedy in full ‘‘deeply rooted Fourteenth 
Amendment violations,’’’ and, in Fordice, clarified the extent to which 
the states must act in the area of higher education.’® Past discrimination 
in higher education is extensive. Many southern states operated racially- 
segregated public higher-education systems prior to the Supreme Court’s 
decision in Brown v. Board of Education.’* Further, since 1969, the 
federal government has determined that nineteen states continued to 





97. See Croson, 488 U.S. at 500, 109 S. Ct. at 725; Wygant, 476 U.S. at 274-75, 106 
S. Ct. at 1847. 

98. Croson, 488 U.S. at 503, 509, 109 S. Ct. at 727, 730 (emphasis added); Wygant, 
476 U.S. at 293, 106 S. Ct. at 185 (O’Connor, J., concurring). 

99. Podberesky III, 838 F. Supp. at 1083 n.49. 

100. Id. 

101. Id. 

102. Paradise, 480 U.S. at 185, 107 S. Ct. at 1073. 

103. Fordice, 112 S. Ct. at 2735-43. 

104. 347 U.S. 483, 74 S. Ct. 686 (1954). 





324 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


operate dual educational systems in violation of federal law.’ As the 
district court pointed out in Podberesky III, ‘‘While northern states did 
not have de jure segregation, the admissions policies of nearly every 
northern college and university excluded African-Americans from col- 
lege campuses almost as effectively as the legal requirements of seg- 
regation in southern states.’’° 

For a university that seeks to justify a scholarship program on the 
grounds of past discrimination, the administrative fact-finding process 
should include a review of the details of the longstanding historical 
violation that preceded the implementation of the program. Such a 
review is critical to allow a court to assess whether there is a strong 
basis in evidence from which to conclude that present effects of past 
discrimination exist at that university: 


These questions cannot be answered accurately without a clear 
exposition and understanding of exactly what those historical 
policies of discrimination were — their specific forms and content, 
how they were intended to disadvantage [African-American] peo- 
ple and what effects they actually had. 


Consideration of the present conditions without laying this his- 
torical predicate would either require uninformed speculation about 
events in the past, or the presumption that historical antecedents 
are universally known.” 


Because of the importance of this history, the University of Maryland, 
in Podberesky III, commissioned historical reports that traced the origins 
of Maryland’s former dual-education system from its inception through 
1980 and documented efforts by the federal government and the state 
to dismantle that system. These reports allowed the University to trace 
the present effects of that dual system in areas such as reputation, 
enrollment, graduation, retention-rate disparities, and the racial climate 
on the campus. '® 

An historical analysis is effective in at least two ways. First, it 
provides a rejoinder to an opponent’s argument that the university 
cannot rely upon generalized ‘‘societal discrimination.’’ The Supreme 
Court has struck down affirmative action measures when the defendant 
did not demonstrate any necessary factual predicate for the challenged 
race-conscious remedial action, but relied only on generalized discrim- 





105. For a discussion of that history, see Andrew H. Baida, Not All Minority Scholar- 
ships Are Created Equal: Why Some May Be More Constitutional Than Others, 18 J.C. 
& U.L. 333, 342-49 (1992). 

106. Podberesky III, 838 F. Supp. at 1090. 

107. Knight v. Alabama, 787 F. Supp. 1030, 1066 (N.D. Ala. 1991), aff’d in relevant 
part, 14 F.3d 1534 (11th Cir. 1994). 

108. Compare Podberesky III, 838 F. Supp. at 1077-82 (historical discussion) with id. 
at 1084-94 (present effects of that discrimination). 





1994] MINORITY-TARGETED SCHOLARSHIPS 325 


ination in society. For example, in Croson, the Court found that there 
was no documented history of discrimination by the City of Richmond 
in awarding contracts, or by ‘‘anyone in the Richmond construction 
industry.’’*°° In Wygant, two lower courts found there had been no 
discrimination by the school board, which had denied any past dis- 
crimination in teacher hiring.’° In Bakke, the University of California 
conceded that it had no history of prior racial discrimination.*" Racial 
classifications were invalidated in each of these cases because there 
was no showing that any relevant historical discrimination existed, and 
no connection was established between the purported ‘‘societal discrim- 
ination’’ and the present effects of the discrimination that the affirmative 
action measure was designed to remedy. A university that conducts a 
comprehensive historical review in its fact-finding process necessarily 
will improve its ability to refute the societal discrimination argument 
that its adversary will undoubtedly make. 

Second, the Supreme Court has regularly imposed broad remedial 
measures in the area of education, recognizing the far-reaching harm 
that the denial of equal educational opportunity imposes.’ The Court’s 
recognition of this harm illustrates the need for a university to fully 
address its history of discrimination if it intends to use a race-exclusive 
scholarship to remedy the effects of that history. Observing that the 
Supreme Court has created aggressive affirmative duties in the area of 
primary and secondary school desegregation, as well as a presumption 
that the effects of the segregation continue until a court finds other- 





109. 488 U.S. at 500, 109 S. Ct. at 725. See also 488 U.S. at 500-05, 109 S. Ct. at 
725-28. 

110. See Wygant, 476 U.S. at 278, 106 S. Ct. at 1849 (plurality opinion). 

111. See Bakke, 438 U.S. at 296 n.36, 301, 98 S. Ct. at 2751 n.36, 2754. Other cases 
striking down affirmative action programs on the ground of societal discrimination 
involved records that similarly failed to show a history of discrimination unique to the 
proponent of the invalidated program. See, e.g., Hayes v. North State Law Enforcement 
Officers Ass’n, 10 F.3d 207 (4th Cir. 1993); United Black Firefighters Ass’n v. City of 
Akron, 976 F.2d 999 (6th Cir. 1992); H.K. Porter Co. v. Metropolitan Dade County, 975 
F.2d 762 (11th Cir. 1992); Long v. City of Saginaw, 911 F.2d 1192 (6th Cir. 1990); 
O’Donnell Constr. Co. v. District of Columbia, 963 F.2d 420 (D.C. Cir. 1992); Associated 
Gen. Contractors of Cal. v. City and County of San Francisco, 813 F.2d 922 (9th Cir. 
1987); Hammon v. Barry, 813 F.2d 412 (D.C. Cir. 1987). 

112. The role of education in modern society was the centerpiece of Brown v. Board 
of Education: 

Today, education is perhaps the most important function of state and local 
governments .... It is required in the performance of our most basic public 
responsibilities, even service in the armed forces.... In these days, it is 
doubtful that any child may reasonably be expected to succeed in life if he is 
denied the opportunity of an education. 
347 U.S. at 493, 74 S. Ct. at 691. Brown relied on several prior decisions involving 
institutions of higher education. 347 U.S. at 492, 74 S. Ct. at 690 (citing McLaurin v. 
Oklahoma State Regents, 339 U.S. 637, 70 S. Ct. 851 (1950); Sweatt v. Painter, 339 U.S. 
629, 70 S. Ct. 848 (1950); Sipuel v. University of Okla., 332 U.S. 631, 68 S. Ct. 299 
(1948); Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S. Ct. 232 (1938)). 
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wise,’*? the district court in Podberesky III stated, ‘“The primary im- 
portance of education also explains why the Supreme Court and various 
lower courts are willing to consider remedies that encompass a state’s 
entire system of higher education as opposed to a single school.’’'“ 
For example, in Fordice, the Court extended the affirmative duty prin- 
ciple enunciated in a long line of public elementary and secondary 
school cases''® by holding that states operating formerly de jure segre- 
gated systems of higher education have a mandatory obligation under 
both the Fourteenth Amendment and Title VI to dismantle those sys- 
tems.'® The Court stressed in these desegregation cases, ‘‘Each instance 
of a failure or refusal to fulfill this affirmative duty continues the 
violation of the Fourteenth Amendment.’’'”” 

The district court in Podberesky III stated that because of the impor- 
tance of education, ‘‘precedents involving employment disputes provide 





113. Podberesky III, 838 F. Supp. at 1097 (citations omitted). 

114. Id. See also Croson, 488 U.S. at 524, 109 S. Ct. at 738 (Scalia, J., concurring): 
This distinction explains our school desegregation cases, in which we have 
made plain that States and localities sometimes have an obligation to adopt 
race-conscious remedies. While there is no doubt that those cases have taken 
into account the continuing ‘‘effects’’ of previously mandated racial school 
assignment, we have held those effects to justify a race-conscious remedy only 
because we have concluded, in that context, that they perpetuate a ‘‘dual school 
system.”’ 

115. See, e.g., Green v. County School Bd. of New Kent County, 391 U.S. 430, 437- 
38, 88 S. Ct. 1689, 1694 (1968) (school boards that operated dual systems were ‘‘clearly 
charged with the affirmative duty to take whatever steps might be necessary to convert 
to a unitary system in which racial discrimination would be eliminated root and branch’’); 
see also Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15, 91 S. Ct. 1267, 
1275 (1971) (‘‘The objective today remains to eliminate from the public schools all 
vestiges of state-imposed segregation’’); accord Freeman v. Pitts, 112 S. Ct. 1430, 1443 
(1992); Board of Educ. of Okla. City v. Dowell, 498 U.S. 237, 249-50, 111 S. Ct. 630, 
638 (1991); Milliken v. Bradley, 433 U.S. 267, 289-90, 97 S. Ct. 2749, 2762 (1977); Keyes 
v. School Dist. No. 1, 413 U.S. 189, 200, 93 S. Ct. 2686, 2693 (1973). 

116. 112 S. Ct. at 2735-37 & n.7. Accord Knight v. Alabama, 14 F.3d 1534 (11th Cir. 
1994); Norris v. State Council of Higher Educ., 327 F. Supp. 1368 (E.D. Va.), aff’d per 
curiam, 404 U.S. 907, 92 S. Ct. 227 (1971); Lee v. Macon County Bd. of Educ., 267 F. 
Supp. 458 (M.D. Ala.), aff'd sub nom. Wallace v. United States, 389 U.S. 215, 88 S. Ct. 
415 (1967). 

117. Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 459, 99 S. Ct. 2941, 2947 (1979) 
{emphasis added). Moreover, the Court upheld public school officials’ voluntary use of 
race-conscious integration measures, such as a pupil assignment plan resulting in a 
closely similar racial composition in all schools, because desegregation measures ‘‘in- 
variably’’ take account of race. McDaniel v. Barresi, 402 U.S. 39, 41, 91 S. Ct. 1287, 
1289 (1971) (‘‘[aJny other approach would freeze the status quo that is the very target of 
all desegregation processes’’). See also North Carolina State Bd. of Educ. v. Swann, 402 
U.S. 43, 45, 91 S. Ct. 1284, 1286 (1971) (‘‘school authorities have wide discretion in 
formulating school policy, and ... as a matter of educational policy school authorities 
may well conclude that some kind of racial balance in the schools is desirable quite 
apart from any constitutional requirements.’’); accord Swann, 402 U.S. at 16, 91 S. Ct. 
at 1276. Title VI and the Title VI regulations similarly vest officials with broad authority 
to adopt voluntarily race conscious remedial measures. See 42 U.S.C. § 2000d-1 (1988); 
34 C.F.R. §§ 100.3(b)(6)(i)-(ii), 100.5(h) (1993). 
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imperfect analogies for determining the constitutionality of an affir- 
mative action program in the education context... .’’™® The court 
noted that an employer’s discriminatory hiring practices would ‘‘have 
little or no effect on the society at large. But discrimination in the 
nation’s educational institutions has created a ripple effect that neces- 
sarily affects every aspect of our economy and society.’’'’® The court 
observed that in light of these differences, ‘‘[L]egislatures and educa- 
tional administrators [should] be given more leeway in fashioning 
remedies that take into account the vast extent of the damage that has 
been done by our shameful legacy of involuntary segregated educa- 
tion.’ Thus, an examination of the breadth and specificity of the 
historical violation that preceded a university’s adoption of a race- 
exclusive scholarship program is essential to a university’s development 
of a record. 


2. A University’s Reputation 


A university’s historical discrimination against African-Americans or 
other racial groups, coupled with its post-Brown discriminatory exclu- 
sion of those groups from its campus, may give the university a 
reputation as a campus inhospitable for, and hostile to, minorities. 
Moreover, such a reputation and an adverse racial climate may reinforce 
and exacerbate one another, thus creating a vicious, self-perpetuating 


cycle causing many affected minorities to feel unwelcome and alienated. 
This, in turn, may obstruct significantly that school’s efforts to attract 
African American and other minority students to its campus. The 
resulting negative views and opinions thus qualify as continuing effects 
of past discrimination that may warrant affirmative remedial relief. 

In the related context of employment, courts have held that an 
employer’s reputation for discrimination is a lingering effect of ‘‘‘those 
discriminatory practices and devices which have fostered racially strat- 





118. Podberesky III, 838 F. Supp. at 1097. 

119. Id. at 1098. 

120. Id. Although the Fourth Circuit criticized this observation, Podberesky IV, slip 
op. at 7, other courts have also noted, ‘‘[T]he Supreme Court has recognized that the 
restrictions it has applied in ascertaining that present effects of past discrimination in 
the employment context .. . are not appropriate in the education context.’’ Hopwood v. 
Texas, No. A 92 CA 563 SS, slip op. at 48 (W.D. Tex. Aug. 19, 1994). Indeed, as the 
district court observed in Podberesky III, ‘‘Because of the paramount importance of public 
education in our society, the Court has created aggressive affirmative duties in the area 
of primary and secondary school desegregation, and a presumption that the effects of 
the segregation continue until a court finds otherwise.’’ 838 F. Supp. at 1097 (citations 
omitted). The Fourth Circuit’s criticism, therefore, is incompatible with this line of cases 
and with the Supreme Court’s explicit recognition in the higher education context that 
mandatory affirmative relief may be triggered merely by proof of factors that ‘‘substantially 
restrict a person’s choice of which institution to enter’’ or otherwise ‘‘contribute to’’ the 
exercise of that choice. Fordice, 112 S. Ct. at 2738. See also id. at 2737 (imposing duties 
on the state when present conditions are merely ‘‘traceable’’ to past discrimination, 
whether ‘‘by influencing student enrollment decisions or by fostering segregation’’). 
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ified job environments to the disadvantage of minority citizens.’’’!! 
The Supreme Court has recognized that a discriminatory reputation can 
continue to have negative effects ‘‘even where the employer or union 
formally ceases to engage in discrimination’’ because ‘‘informal me- 
chanisms may obstruct equal employment opportunities. An employer’s 
reputation for discrimination may discourage minorities from seeking 
available employment.’’?? Taking notice of the lingering effects of a 
fire department’s negative employment reputation in the African-Amer- 
ican community, the Eighth Circuit observed in Carter v. Gallagher,'** 
‘Given the past discriminatory hiring policies of the Minneapolis Fire 
Department, which were well known in the minority community, it is 
not unreasonable to assume that minority persons will still be reluctant 
to apply for employment, absent some positive assurance that if qual- 
ified they will in fact be hired on a more than token basis.’’!”* 

Similarly, responding to the ‘‘formidable obstacle’’ that the discrim- 
inatory reputation of the Mississippi Highway Patrol had on its ability 
to effectively eliminate ‘‘all of the effects of past discriminatory prac- 
tices,’’ the Fifth Circuit, in an en banc decision, ordered the Patrol to 
take ‘‘additional appropriate recruitment measures’’ to insure that it 
would attract African-American applicants: 


The reputation of the Patrol in the [African-American] community 
as a discriminatory employer has posed a formidable obstacle to 
the achievement of a Patrol which has eradicated all of the effects 
of past discriminatory practices. To counteract this reputation, the 
District Court ordered the Patrol to conduct an affirmative recruit- 
ment program. The efficacy of this program is belied by appellees’ 
assertion that qualified [African-Americans] are not in fact apply- 
ing for positions. Since we are not sanguine enough to be of the 
view that benign recruitment programs can purge in two years a 
reputation which discriminatory practices of approximately 30 
years have entrenched in the minds of [African-Americans] in 
Mississippi, on remand the District Court should order that addi- 
tional appropriate recruitment measures be taken to insure that 
[African-American] applicants will be attracted to the force. '?5 


Applying these legal principles to the evidence presented in the 
University of Maryland’s administrative fact-finding proceeding, the 
district court in Podberesky III observed, ‘‘The first present effect of 





121. Local 28 of the Sheet Metal Workers’ Int’! Ass’n v. EEOC, 478 U.S. 421, 450, 
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122. Local 28, 478 U.S. at 449, 106 S. Ct. at 3036. 

123. 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 950, 92 S. Ct. 2045 (1972). 

124. 452 F.2d at 331. 

125. Morrow v. Crisler, 491 F.2d 1053, 1056 (5th Cir. 1974) (en banc). 
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past discrimination found by UMCP in its Decision and Report is the 
University’s continuing poor reputation in the African-American com- 
munity, particularly among parents, high school counselors and pro- 
spective students.’’'?® A perusal of the record evidence reveals how the 
University was able to find that it has a negative reputation in the 
African-American community, originating in the University’s past as a 
segregated and hostile institution for African-Americans. 

An abundance of evidence came from University officials involved 
in recruiting African-American students. The district court stated that 
the affidavit testimony of these officials provided ‘‘solid evidence of 
[the] University’s poor reputation among African-Americans.’’'?”? The 
University’s Director of Admissions stated, ‘“The University’s history 
of segregation continues to affect its ability to recruit African-American 
students. Parents, counselors and others who influence the student’s 
choice of undergraduate institutions recall that history. Such notoriety 
continues to impact reputation; reputation once developed is difficult 
to modify, especially in significant ways.’’’?® The Acting Assistant to 
the Vice-President of Academic Affairs similarly commented that the 
University’s past discrimination against African-Americans was strongly 
interwoven with its reputation: 


It was during my one year at UMCP that I learned first hand about 
the way teachers, administrators and students in Baltimore City 
perceived UMCP. I spoke to those individuals in my capacity as 
a UMCP recruiter .... [H]igh school principals and counselors 
did not feel that [African-Americans] would do well or be wel- 
comed at UMCP. The principals and counselors with whom I 
spoke expressed the fear that [African-Americans] would not be 
treated fairly by faculty . . . . Even though I tried to point out the 
opportunities available at College Park for [African-American] stu- 
dents, the administrators I spoke to were not telling the students 
to look at College Park because they believed it was not a good 
place based on their own, negative experiences, and based on 
similar experiences of their former students, whose feedback over 
the years indicated that life at UMCP for [African-Americans] had 
not significantly changed over time.'”° 


Additional evidence concerning the University’s reputation was de- 
veloped in expert reports that were commissioned by those who pre- 
sented the University’s case in the administrative proceeding. Dr. Walter 
Allen, a sociologist at the University of California-Los Angeles, re- 
viewed the Banneker Program and conducted interviews of high school 
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guidance counselors and four student focus groups.’*° Citing Dr. Allen’s 
report, the district court stated, ‘‘The students confirmed that these 
[negative] impressions were conveyed to them by their elders. Accord- 
ing to Allen, ‘the single most vivid image they had of College Park 
prior to attending the campus was that it was ‘an all-white university.’ 
This common perception they said, was the university’s ‘reputation.’’’*™ 
The University also commissioned two reports prepared by Dr. Joe R. 
Feagin, a race-relations consultant. The reports further attested to the 
University’s continuing negative reputation in the African-American 
community.'*? Citing these reports, the district court found, ‘‘Eighty- 
three percent of the participants in these groups indicated on an exit 
questionnaire that the reputation of UMCP is ‘mostly negative,’ or 
‘somewhat negative’ ... [and] [s]Jeventy-six percent of the parents 
‘tended to agree’ or ‘strongly agreed’ that ‘in the past, historically, the 
University of Maryland at College Park has done a poor job of serving 
the African-American community and African-American students.’’*** 
The Fourth Circuit did not dispute any of the evidence supporting 
the district court’s findings. Instead, it summarily dismissed those 
findings, observing, ‘‘[MJere knowledge of historical fact is not the 
kind of present effect that can justify a race-exclusive remedy.’’'** The 
court’s rejection of the district court’s findings conflicts with decisions 
of the Supreme Court and other courts of appeals that, as discussed 
above, have held specifically that a negative reputation is a lingering 
effect of past discrimination that justifies remedial relief. In light of 
that body of law, it should be extraordinarily difficult for a plaintiff 
faced with the type of evidence that the University of Maryland pre- 
sented to show that the evidence does not constitute a strong basis. As 
stated previously, a plaintiff's evidence submitted in opposition to a 
university’s findings will not create a genuine dispute unless it shows 
that the university’s evidence does not support ‘‘an inference of [present 
effects] of prior discrimination and thus a remedial purpose.’’* It 
simply is not enough for a plaintiff challenging a race-exclusive schol- 
arship to produce evidence with respect to which reasonable minds 
may disagree. In recognition of this standard, the district court in 
Podberesky III found that the affidavit of one high school counselor 
relied upon by the plaintiff did ‘‘not contradict the contrary views 
expressed by many other counselors and parents and the actual expe- 
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rience of UMCP officials responsible for recruitment.’’*** Rather, the 
district court maintained, ‘‘[T]he question is not whether plaintiff can 
find some scatterings of information to support his position but whether 
there is a strong evidentiary basis for the conclusions reached by 
UM.” 

Evidence of a university’s negative reputation among minorities such 
as that discussed in Podberesky III constitutes evidence of continuing 
effects of past discrimination that are ‘‘‘barriers, psychological or oth- 
erwise, erected by past practices.’’’** In Fordice, the Supreme Court 
stated that despite the presence of race-neutral admissions policies, in 
a college ‘‘system based on choice, student attendance is determined 
not simply by admission policies, but also by many other factors.’’'*9 
Whether or not a university is required under Fordice to ensure that 
its reputation does not adversely affect a student’s choice of schools to 
attend, Croson makes clear that a university may voluntarily act to 
remedy the effects of its past discrimination, including a negative 
reputation.’*° In possession of this type of proof, a university should 
be permitted to take action to attract African-American or other ad- 
versely affected minority applicants who otherwise might not attend 
that school due to its history of discrimination. In these circumstances, 
a university would have a strong evidentiary basis for its conclusion 
that discriminatory ‘‘conduct was a ‘contributing cause’ of the racially 
identifiable school.’’ 


3. Minority Underrepresentation 


A university also may develop evidence of continuing effects of past 
discrimination by pointing to gross statistical disparities in its student 
population. In Podberesky II, the Fourth Circuit stated, ‘‘{O]ne cannot 
simply look at the numbers reflecting enrollment of African-American 
students and conclude that the higher education facilities are desegre- 
gated and race-neutral or vice versa.’’'*? After Podberesky II, however, 
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the Supreme Court in Fordice made clear that a university’s continuing 
racial disparities can be highly significant in determining whether 
current policies traceable to past segregation continue to have a seg- 
regative effect. The Court rejected the suggestion ‘‘that the racial iden- 
tifiability of the institutions in a university system is irrelevant to 
deciding whether a State .. . has satisfactorily dismantled its prior de 
jure dual system or that the State need not take additional steps to 
ameliorate such identifiability.’’’** The DED Policy Guidance takes this 
analysis one step further and provides that disparities in a university’s 
student population may constitute evidence of past discrimination 
whether or not the institution is located in a state that formerly operated 
a de jure educational system.'** Just as a university’s continuing racial 
identifiability may be a factor in determining whether a state has met 
its mandatory obligation to dismantle a dual system of education, it is 
equally appropriate for a university to consider its past and present 
identifiability in determining whether effects of past discrimination 
exist that the university may voluntarily eliminate. 

Applying this rationale, the district court in Podberesky III held that 
a second effect of the University’s and the State’s past discrimination 
was ‘‘the underrepresentation of African-Americans in its student 
body.’’**5 The court found that as a result of the University’s and the 
State’s history of discriminating against African-Americans in higher 
education, ‘‘Prior to 1954, there were virtually no African-American 


students on campus. The end of de jure segregation produced no visible 
changes.’’'*® Fifteen years after Brown was decided, ‘‘[F]ewer than 1% 
of the students at the University were African-American.’’*’ Noting 
that the University of Maryland did not begin any recruitment plan for 





143. Fordice, 112 S. Ct. at 2736 n.4. The Supreme Court’s elementary and secondary 
education desegregation ‘‘cases provide that, once state-enforced school segregation is 
shown to have existed in a jurisdiction in 1954, there arises a presumption . . . that any 
current racial imbalance is the product of that violation, at least if the imbalance has 
continuously existed.’’ Freeman, 112 S. Ct. at 1453 (Scalia, J. concurring) (citations 
omitted). The Court has also recognized, ‘‘Although racial imbalance does not itself 
establish a violation of the Constitution, our decisions following Green v. County Sch. 
Bd. of Kent County, 391 U.S. 430, 88 S. Ct. 1689 (1968), indulged the presumption, 
often irrebuttable in practice, that a presently observed [racial] imbalance has been 
proximately caused by intentional state action during the prior de jure era.’’ Fordice, 
112 S. Ct. at 2744 (Thomas, J. concurring). As the Tenth Circuit observed in ordering 
additional desegregation remedies almost 40 years after the Supreme Court’s original 
decision in Brown, ‘‘The absence of affirmatively discriminatory action or intent across 
time is insufficient, without more, to demonstrate the lack of a causal connection between 
the prior de jure system and the present system. It is far easier to demonstrate an absence 
of segregative intent than it is to rebut the presumed causal connection between current 
conditions and legally mandated segregation.’’ Brown v. Board of Educ. of Topeka, 978 
F.2d 585, 591 (10th Cir. 1992), cert. denied, 113 S. Ct. 2994 (1993). 

144. 59 Fed. Reg. 8760 (1994). 

145. Podberesky III, 838 F. Supp. at 1087. 

146. Id. 

147. Id. (emphasis added). 
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African-Americans until 1970, when OCR began pressuring the State 
to desegregate,'** and ‘‘[i]t was only in the late 1970s, with the advent 
of the Banneker Program, that UMCP finally began to take meaningful 
steps towards integrating its campus,’’'*® the district court observed, 
“‘fIjt is only since the late 1980s that the University has made any 
genuine progress towards eliminating its single race status.’’*° Based 
on the historical evidence and statistical proof that was submitted in 
the district court, including evidence showing gross disparities with 
respect to the percentages of African-Americans at the University of 
Maryland in comparison with their representation in the relevant pop- 
ulation, the district court found that a strong evidentiary basis supported 
the university’s conclusion that African-Americans are underrepre- 
sented at its campus today, and that this is an effect of past discrimi- 
nation.'*" 

On appeal, the Fourth Circuit found factual disputes over the size of 
the applicant pool against which to compare the University’s enrollment 
figures, and held that these disputes ‘‘could have been resolved only 
at trial.’’*5? The appellate court’s response to the district court’s findings 
underscores that it is important for a university seeking to determine 
whether minorities are underrepresented on its campus to ascertain as 
accurately as possible the relevant population pool with which its 
minority student population can be compared. The Supreme Court has 
stated, ‘‘[T]he relevant statistical pool for purposes of demonstrating 
discriminatory exclusion must be the number of minorities qualified to 
undertake the particular task.’’** Unfortunately, the DED Policy Guid- 
ance does not provide much assistance in defining the relevant pool to 
determine whether a disparity exists in a university’s minority popu- 
lation. The DED Policy Guidance states merely that a comparison should 
be made ‘‘between the percentage of minority students in a college’s 
student body and the percentage of qualified minorities in the relevant 
pool of college-bound high school graduates . . . .’’"** Recognizing the 
difficulty in establishing precisely the relevant statistical pool against 
which to compare the percentage of African-Americans at the University 
of Maryland, the district court in Podberesky III concluded that it was 





148. Id. at 1079. 

149. Id. at 1082. 

150. Id. Initial recruitment efforts were largely ineffective in accomplishing desegre- 
gation of UMCP in large part because of the ‘‘University’s disinterest in attracting black 
students,’’ which was reflected in a hostile climate that affected even those working to 
recruit blacks to the campus. Id. at 1079-80. 

151. Id. at 1087-91. 

152. Podberesky IV, slip op. at 14. 

153. Croson, 488 U.S. at 501-02, 109 S. Ct. at 726 (citing Hazelwood Sch. Dist. v. 
United States, 433 U.S. 299, 308, 97 S. Ct. 2736, 2741 (1977}); Johnson v. Transportation 
Agency, 480 U.S. 616, 651-52, 107 S. Ct. 1442, 1462 (1987) (O’Connor, J., concurring). 
See also Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 109 S. Ct. 2115 (1989). 

154. 59 Fed. Reg. 8760 (1994). 
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not appropriate to ‘‘assume that a single reference pool must be se- 
lected.’’'5> Rather, using a recent school year ‘‘as the prototype,’’ the 
district court considered a range of figures, all of which ‘‘compare 
unfavorably to the percentage (13%) of incoming freshmen at UMCP 
who were African-American that year.’’*** The court also pointed out 
that because it was not until recently that the percentage of African- 
Americans who have enrolled has started to increase appreciably, it 
would be ‘‘improper to analyze the statistics for any single year—the 
dimension of time must be considered.’’'*’ 

A university must use great care in defining the relevant statistical 
pool against which to compare its minority student population because, 
as the district court in Podberesky III observed, ‘‘the college admissions 
process involves so many variables.’’*** For example, the district court 
rejected the plaintiff's contention that the pool should be defined by 
using minimum S.A.T. score requirements or minimum G.P.A. require- 
ments. The court observed, ‘‘The University does not have rigid min- 
imum admissions requirements,’’ and thus, ‘‘the class of potential 
applicants defined by [the] plaintiff is artificial.’’%* Moreover, the 
district court found that a university that defines the pool in this 
manner may be ignoring ‘‘the intergenerational effects of segregated 
education on the applicant pool’’*® because the ‘‘use of a pool defined 
exclusively by a high school G.P.A. and S.A.T. results would itself 
disguise the fact that the substandard, segregated education of many 


parents of the current generation of African-American students directly 
impacts the G.P.A.s and S.A.T. scores of [the university’s] current 
African-American applicants.’’'* 





155. Podberesky III, 838 F. Supp. at 1089. 

156. Id. 

157. Id. 

158. Id. at 1089 n.55. Because of these variables, the district court found that it would 
be inappropriate to use a ‘‘single pool of qualified applicants’’ as courts have used in 
employment discrimination cases. See id. (citing Contractors Ass’n of E. Pa., Inc. v. City 
of Philadelphia, 6 F.3d 990 (3d Cir. 1993); Stuart v. Roache, 951 F.2d 446 (1st Cir. 
1991), cert. denied, 112 S. Ct. 1948 (1992); Peightal v. Metropolitan Dade County, 940 
F.2d 1394 (11th Cir. 1991); Donaghy v. City of Omaha, 933 F.2d 1448 (8th Cir. 1991)). 

159. Podberesky III, 838 F. Supp. at 1087. On appeal, the Fourth Circuit found, ‘‘[T]he 
district court erred in resolving, on a summary judgment motion, the factual dispute 
about the effective minimum criteria for admission.’’ Podberesky IV, slip op. at 14. 

160. Podberesky III, 838 F. Supp. at 1089. 

161. Id. The court of appeals rejected the district court’s analysis on this point stating, 
‘‘Ajny intergenerational effects of segregated education are the product[s] of societal 
discrimination, which cannot support a program such as this one.’’ Podberesky IV, slip 
op. at 14 n.8. Other courts have recognized in the employment context, however, that 
comparisons to the qualified pool may be flawed where that pool was depressed because 
of discrimination. See Weber, 443 U.S. at 189, 193, 198-99, 99 S. Ct. at 2719, 2721, 
2724-25; Stuart v. Roache, 951 F.2d 446, 452 (1st Cir. 1991), cert. denied, 112 S. Ct. 
1948 (1992); Kilgo v. Bowman Transp., 570 F. Supp. 1509, 1514-17 (N.D. Ga. 1983). 
This is equally true in the educational context. See Hopwood, slip op. at 52 (‘‘The 
ultimate effect of the inferior educational opportunity, combined with the lower socio- 
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Because virtually all universities incorporate a host of variables in 
the admission process, and since the historic deprivation of educational 
opportunities has artificially limited the numbers of African-Americans 
and other minorities who currently meet the educational standards to 
qualify for admission, the percentage of minorities graduating from 
high school is perhaps the most relevant pool with which to compare 
a university’s minority student population. The Department of Educa- 
tion’s 1978 report, entitled ‘‘Revised Criteria Specifying the Ingredients 
of Acceptable Plans to Desegregate State Systems of Public Higher 
Education,’’** supports the position that underrepresentation should be 
measured against the number of minorities graduating from high 
school.’ The ‘‘Revised Criteria’ provide goals that measure ‘‘the 
proportion of African-American high school graduates’’ compared with 
‘“‘the proportion of white high school graduates’’ attending schools of 
higher education. The common-sense assumption underlying the ‘‘Re- 
vised Criteria’ goals is that African-Americans and other minorities are 
not inherently less capable than whites, and that, absent the massive 
history of state-sanctioned discrimination, one would expect to see 
rough parity in college enrollment and graduation rates among all 
student groups. '™* 

In Podberesky IV, the Fourth Circuit refused to make such an as- 
sumption, citing, among other things, ‘‘[T]he critical fact that appli- 
cation for admission to college is voluntary rather than obligatory. In 


addition, the choice of which institution to attend is voluntary, and is 
dependent upon many variables other than race-based considera- 
tions.’’**> Thus, notwithstanding the University of Maryland’s long- 
standing past exclusion of African-Americans from its campus, the 
Fourth Circuit was quite willing to assume that an African-American 
high school student’s ‘‘voluntary’’ decision to attend an institution 





economic status of minorities in Texas, is a disproportionately smaller pool of minority 
applicants to law school’’). See also Geier v. Alexander, 801 F.2d 799, 809 (6th Cir. 
1986), aff’g, 593 F. Supp. 1263 (M.D. Tenn. 1984). Moreover, the district court in 
Podberesky III rejected the plaintiff’s claim that taking account of this depressed pool 
effect constitutes consideration of unspecified ‘‘societal discrimination,’’ finding that 
‘‘many African-Americans of coliege age are disadvantaged in this respect because their 
forebears received an inferior education under Maryland’s segregated school system, of 
which UMCP stood at the top.’’ 838 F. Supp. at 1089 (emphasis added). Nevertheless, 
for reasons that seem quite apparent, the Fourth Circuit simply refused to address this 
point. 

162. 43 Fed. Reg. 6658 (1978). 

163. While these guidelines do not have the force of law that regulations do, they ‘‘do 
constitute a body of experience and informed judgement to which courts and litigants 
may properly resort for guidance.’’ Skidmore v. Swift, 323 U.S. 134, 140, 65 S. Ct. 161, 
164 (1944). See also Lau v. Nichols, 414 U.S. 563, 568, 94 S. Ct. 786, 789 (1974) (court 
deferred to HEW memorandum requiring schools to take affirmative steps to address 
needs of bilingual children). 

164. See also Podberesky III, 838 F. Supp. at 1091. 

165. Podberesky IV, slip op. at 18. 
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other than the University would have nothing to do with the Univer- 
sity’s past discrimination.’® It is somewhat ironic, moreover, that the 
court of appeals also chose to ‘‘infer that significant numbers of UMCP- 
eligible Maryland African-Americans do choose to go to the predomi- 
nantly African-American schools, such as Coppin State, Bowie State, 
and UM Eastern Shore, . . . because the percentages of African-Amer- 
icans in the student bodies at those schools are so high.’’'*” Those 
schools were the only places African-Americans could attend until the 
end of de jure segregation in Maryland. 

Putting aside these criticisms of the Fourth Circuit’s analysis, the 
court’s decision highlights the need for a university to define the 
relevant statistical pool with great care. A university that is able to do 
so must then determine whether a disparity exists in its student body 
giving rise to an inference of discriminatory exclusion.’ That deter- 
mination is made by applying a standard deviation analysis to the two 
comparison pools. Standard deviations of ‘‘greater than two or three’’ 
create an inference of discrimination.’® A university with evidence of 
a negative reputation may also consider performing separate standard 
deviation analyses on its respective in-state and out-of-state pools to 
take into account more accurately the impact that this reputation has 
on its applicant pool. One would expect, for example, that a university’s 
negative reputation will have more of an impact locally than in remote 
areas of the country. Thus, even if the total pool comparisons showed 
no disparity, evidence of continuing effects of past discrimination could 
still be established by comparing the pools that most likely are affected 
by that past discrimination.’”° 





166. The court of appeals made the same assumption with respect to an African- 
American high school student’s ‘‘voluntary’’ decision not to attend college at all. See 
id. at 19 (‘‘What if, for example, in some year, only 2/3 of those academically eligible 
African-American Maryland high school graduates applied to any college, while 90% of 
eligible non-African-American Maryland high school graduates did?’’). These are but two 
examples of the court’s repeated inclination to act ‘‘with a blindness that is madden- 
ing... .’’ Editorial, An Appeals Court with Blinders, N.Y. Times, Nov. 3, 1994, at A30. 

167. Podberesky IV, slip op. at 19 n.13. 

168. See Croson, 488 U.S. at 501, 109 S. Ct. 725-26 (‘‘If the siatistical disparity 
between eligible MBEs and MBE membership were great enough, an inference of dis- 
criminatory exclusion could arise.’’). 

169. See Hazelwood Sch. Dist., 433 U.S. at 307, 97 S. Ct. at 2741; Castaneda v. 
Partida, 430 U.S. 482, 496 n.17, 97 S. Ct. 1272, 1281 n.17 (1977). See also EEOC v. 
American Nat’! Bank, 652 F.2d 1176, 1192 (4th Cir. 1981), cert. denied, 459 U.S. 923, 
103 S. Ct. 235 (1982) (‘‘with standard deviations of more than three, the analysis may 
perhaps safely be used absolutely to exclude chance as a hypothesis, hence absolutely 
to confirm the legitimacy of an inference of discrimination based upon judicial appraisals 
that disparities are, to the legally trained eye, ‘gross’’’). These cases set out the formula 
for determining whether a gross disparity exists, and so it may not be necessary to hire 
an expert to conduct a standard deviation analysis. 

170. The plaintiff in Podberesky III argued that the university’s finding of underrepre- 
sentation was inflated because approximately 25% of the university’s students came from 
outside of Maryland where the pool of eligible African-American students is smaller than 
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4. Racial Disparities in Retention and Graduation Rates 


Another effect of past discrimination that a university may consider 
examining is whether disparities exist in retention and graduation rates 
of minority students when compared with the rates for other racial 
groups. The district court in Podberesky III found, ‘‘The attrition rate 
for African-American students at UMCP is substantially higher than it 
is for students who are not African-Americans.’’’”' The University 
presented evidence showing that African-Americans have the lowest 
retention and graduation rates of any group of students.'”? The Univer- 
sity also introduced evidence that ruled out non-discriminatory expla- 
nations for these disparities. ‘‘Even controlling for S.A.T. scores, African- 
American retention rates are lower than white retention and graduation 
rates; given a group of people with the same S.A.T. scores, a higher 
percentage of African Americans drop out than whites.’’?” 

Based on the evidence before it in the administrative fact-finding 
proceeding, the University concluded that its problems in retaining and 
graduating African-American students were tied directly to its and the 
state’s history of discrimination: the original exclusion, a subsequent 
failure by the university to recruit, a hostile climate that greeted and 
continues to greet those enrolling, and the poor preparation and eco- 
nomic status of African-American students due to inferior segregated 
education.'”* The district court found that the University had a strong 
basis for concluding that the disparities in the retention and graduation 





the pool from within the state, based on the numbers of African-American students who 
actually matriculate. The district court found there was no dispute that comparing the 
in-state pool figures with the number of in-state students who attend the university 
demonstrated a gross underrepresentation. 838 F. Supp. at 1088. 

171. Id. at 1091. 

472. Id. 

173. Id. at 1091. Moreover, manufacturers of standardized tests such as the S.A.T. and 
A.C.T. emphasize the limits on the predictive validity of such tests and strongly dis- 
courage their use as the sole criterion for selection. See Fordice, 112 S. Ct. at 2740. 

174. The district court found that the state’s past discrimination against African- 
Americans in education adversely affects the G.P.A.s and S.A.T. scores of many of the 
University of Maryland’s African-American applicants. 838 F. Supp. at 1089. Moreover, 
in its Decision and Report, the University found that past state-sanctioned discrimination 
against African-Americans in education has contributed to a disparity in the educational 
levels and household incomes of African-Americans in Maryland in comparison with 
whites, with the result that African-Americans are more adversely affected than are whites 
in their ability to afford the costs of attending and remaining at UMCP. See also 
Washington Legal Found. v. Alexander, 778 F. Supp. 67, 71 (D.D.C. 1991) (‘‘The lack 
of equal educational opportunities for minority citizens leads ultimately to the inability 
to compete effectively in the job market. That, in turn, disadvantages future genera- 
tions.’’), aff'd, 984 F.2d 483 (D.C. Cir. 1993); Ransford W. Palmer, The Economic Status 
of Blacks in Maryland, in MARYLAND Po.icy StupiEs, BLACKS IN MARYLAND 49 (1990). 
These effects are caused by the State of Maryland’s discriminatory failure to educate the 
parents of these children, and constitute impediments obstructing the ability of African- 
Americans to have access to and stay at the University of Maryland. 
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of African-Americans at the University of Maryland were rooted in the 
State’s and the University’s past: 


Undoubtedly, one of the factors that contributes to the high attri- 
tion rate among African-American students is that many of them 
are less wealthy than their white counterparts and cannot continue 
their education at the University because of financial hardship. 
Plaintiff would argue that, despite the adverse impact of educa- 
tional deprivation upon employment opportunities, this is of no 
moment because economic disparity among the races is an effect 
of ‘‘societal discrimination’? which UMCP is not permitted to 
remedy by a race-based scholarship program. Even assuming this 
to be true, it is not only financial hardship that leads students to 
leave college before graduation. In given cases an absence of 
commitment to the school because of its poor reputation in the 
community from which a student comes, the lack of shared ex- 
perience with family members to help the student through the 
arduous process of higher education, the absence of African- 
American members of the faculty to serve as mentors and the 
existence of a hostile racial atmosphere on campus are other 
significant contributing factors. These conditions are all directly 
attributable to Maryland’s history of segregated education of which 
UMCP was an integral part.’ 


On appeal, the Fourth Circuit brushed aside the district court’s 
findings, stating, ‘“The causes of the low retention rates submitted both 
by Podberesky and the University have little, if anything, to do with 
the Banneker Program.’’'”® Unquestionably, a number of factors con- 
tribute to these racial disparities. However, the Fourth Circuit’s dis- 
missive treatment of the district court’s findings is quite disturbing, 
because the relevant inquiry is whether past discrimination has resulted 
in ‘‘influencing,’’ ‘‘fostering,’’ or ‘‘contributing to’’ these gaps in equal 
educational opportunities.'””7 The court’s undisguised hostility toward 





175. Podberesky III, 838 F. Supp. at 1091-92 (footnote and citations omitted). 

176. Podberesky IV, slip op. at 22. 

177. Fordice, 112 S. Ct. at 2737. See also Freeman, 112 S. Ct. at 1457 (noting that a 
duty to act does not exist if the governmental actor shows, ‘‘[I]ts conduct ‘did not create 
or contribute to’ the racial identifiability of schools or that racially identifiable schools 
are ‘in no way the result of’ school board action’’) (Blackmun, J., concurring) (quoting 
Keyes v. School Dist. No. 1, 413 U.S. 189, 211 & n.17, 93 S. Ct. 2686, 2698-99 & n.17 
(1973)). In reversing the district court’s findings that disparities in the enrollment, 
retention, and graduation of African-Americans at the University are attributable to past 
discrimination, the Fourth Circuit faulted the University because it failed to ‘‘factor out 

. all nontrivial, non-race-based disparities in order to permit an inference that such, 
if any, racial considerations contributed to the remaining disparity.’’ Podberesky IV, slip 
op. at 20. Croson and Wygant refute the Fourth Circuit’s erroneous view that the 
University cannot show that an effect is attributable to past discrimination unless it is 
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the University’s scholarship program merely confirms that other uni- 
versities should carefully examine the different explanations for any 
similar racial disparities they may have in determining whether past 
discrimination could be one of them. 


5. Hostile Racial Climate 


The Eleventh Circuit recently recognized, ‘‘[A] university that main- 
tains a climate traceable to segregation with continuing segregative 
effects must remedy the climate to the extent that such can be done in 
a practicable and educationally sound manner.’’’”® The DED Policy 
Guidance similarly provides that a university perceived as being ‘‘in- 
hospitable to minority students’ may be permitted to offer race-exclu- 
sive scholarships.’ An examination of the evidence introduced in 
Podberesky III is instructive on how to substantiate the existence of 
such an inhospitable climate. 

The district court noted that before the plaintiff filed suit, a 1989 
University study 


concluded that there is a ‘chilly climate for [African-Americans] 
at UMCP’ manifested by complaints of racism made to the Univ- 
ersity’s Office of Human Relations, by overtly racist comments by 
faculty and teaching assistants, by the lack of African-American 
leaders on campus, and by the failure of campus media entities 
to cover the accomplishments of [African-American] faculty, staff, 
and students.’ 


The court observed that in response to this report, the University 
commissioned an ‘‘in-depth study of race relations on campus’’ in 





able to disprove all non-discriminatory explanations for such an effect. Moreover, the 
Supreme Court in Fordice held, ‘‘[E]ven after a State dismantles its segregative admissions 
policy, there may still be state action that is traceable to the State’s prior de jure 
segregation and that continues to foster segregation.’ 112 S. Ct. at 2736 (emphasis in 
original). Recognizing that student attendance is determined by a host of different factors, 
the Supreme Court in Fordice stated, ‘‘Although some of these factors clearly cannot be 
attributed to [discriminatory] State policies, many can be.’’ Id. (emphasis added). The 
Fourth Circuit’s decision is irreconcilable with the court’s recognition in Fordice that 
the effects of past discrimination can give rise to affirmative remedial relief even though 
there may be other factors that also influence a student’s choice of college to attend, and 
thus, a college’s racial identifiability. 

178. Knight, 14 F.3d at 1553. The universities at issue in Knight were using scholar- 
ships for blacks as remedial measures. See 787 F. Supp. 1030, 1294-97 (N.D. Ala. 1991). 

179. 59 Fed. Reg. 8761 (1994). See also Hopwood, slip op. at 50 (finding that the 
‘‘perception that the law school is a hostile environment for minorities’’ is an effect of 
past discrimination). 

180. Podberesky III, 838 F. Supp. at 1092. That report was based upon statistical data 
and information, reports, studies and research literature, and anecdotal information 
obtained from discussions with black students, faculty and staff. 
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1991.'** The study, conducted independently of the litigation in Pod- 
beresky III, found that the racial climate at UMCP contributed to the 
impediment of African-American student recruitment and success at 
UMCP.’® Responses to student surveys demonstrated that large percen- 
tages of African-American and white students believed that ‘‘serious’’ 
racial problems existed at the University of Maryland. 

Specifically, the district court found that an overwhelming majority 
of African-American students (86%) and a majority of white students 
(56%) reported that ‘‘race relations between students [are] a problem 
at UMCP.’’*®* The district court referred to other findings that indicated 
a hostile campus climate for African-Americans: 


[Eighty-two percent] of [African-American] respondents (including 
both faculty and students) and sixty-eight percent of white res- 
pondents reported observing ‘‘racial role stereotyping of [African- 
American] students by students often or sometimes.’’ 


[Fifty percent] of [African-American] students and twenty-nine 
percent of white respondents reported that they have observed 
hostility by students towards [African-American] students often or 
sometimes. 


[Thirty-four percent] of [African-American] students and twenty 
percent of white students reported observing often or sometimes 
exclusion of [African-American] students from social events ‘‘be- 
cause of race.’’1* 


The district court also cited focus group interviews that the university 
commissioned in which strong evidence of an adverse campus climate 
was developed: ‘‘Comments by students in these focus groups evi- 
denced the existence of condescending attitudes and mistreatment by 
faculty members, and casual use of racial epithets by students.’’?® 
This type of evidence is not dispositive, however, of whether such a 
campus climate is traceable to past discrimination. A university must 
be prepared to make that connection. Commenting on the University’s 
evidence of a hostile climate, the Fourth Circuit in Podberesky IV 
stated, ‘‘The frequency and regularity of the incidents, as well as 
claimed instances of backlash to remedial measures, do not necessarily 





181. Id. 

182. Id. The committee that conducted this study circulated questionnaire surveys, 
met with faculty and student focus groups, and interviewed faculty for the purpose of 
gathering data and evaluating that data in light of research literature and other sources 
of information. Included in this process was an undergraduate student survey in which 
a questionnaire was sent to a random sample of 800 African-American and non-African- 
American undergraduate students. The overall return rate on this questionnaire was 43%. 

183. Id. 

184. Id. 

185. Id. (footnotes omitted). 








1994] MINORITY-TARGETED SCHOLARSHIPS 341 


implicate past discrimination on the part of the University, as opposed 
to present societal discrimination, which the district court implicitly 
held.’’*** An honest appraisal of the district court’s decision, however, 
demonstrates that the district court specifically linked the University’s 
campus climate with its discriminatory past. Noting that ‘‘several of 
the experts who testified before the University’s administrative hearing 
linked UMCP’s adverse racial climate to its history of de jure and de 
facto segregation,’’*’ the district court in Podberesky III found, ‘‘Even 
more convincing evidence of the historical origin of UMCP’s adverse 
racial climate is provided by the stream of racial incidents that have 
continuously marred the University since de facto segregation ended 
in the early 1970s.’’*® Perhaps more significantly, as the district court 
recognized, ‘‘the causes of a hostile racial climate cannot be divided 
into discrete cabined units, as plaintiff seeks to do.’’*® The district 
court held that the University of Maryland may respond to the present- 
day campus climate because it is ‘‘intimately related’ to the Univers- 
ity’s past: 


Even if the continuous stream of racial incidents is not enough to 
link UMCP’s present racial climate with past discrimination, a 
close examination of the sources of racial tension reveal that they 
are intimately related to UMCP’s past discrimination. Many of the 
disputes between white and African-American students since the 
end of de facto segregation have been over UMCP’s attempts to 
integrate or its failure to do so .... If the University had not 
been segregated, if it had always supported [African-American] 
and white fraternities and sororities equally, and if it had funded 
the cultural activities of all groups on campus equally, then there 
would be no need for the present day actions that the University 
must take to rectify these problems which are contributing to racial 
tension.’ 


The plaintiff had argued that the University’s campus climate could 
not be attributable to past discrimination because campuses of other 
colleges and universities without a history of de jure segregation suf- 





186. Podberesky IV, slip op. at 9. 

187. Podberesky III, 838 F. Supp. at 1093. 

188. Id. The district court cited a study that the University commissioned in which 
racist incidents, letters and commentary in the University’s newspaper were chronicled 
over a 20-year period. See also id. at 1079-82 (discussing historical report and University 
documents describing campus climate of institutional neglect and indifference to deseg- 
regation responsibilities in the 1960s and 1970s). 

189. Id. at 1093. For example, the higher drop out rates for African-Americans increase 
racial isolation for other African-American students and add to the alienating racial 
climate. See, e.g., Freeman, 112 S. Ct. at 1449 (‘‘two or more Green factors may be 
intertwined or synergistic in their relation’’). 

190. Podberesky III, 838 F. Supp. at 1093-94. 
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fered from similar racial tensions and attitudes. Observing, ‘‘Both 
northern and southern institutions of higher education have practiced 
discrimination against African-Americans,’’*™ the district court in Pod- 
beresky III rejected the plaintiff’s contention that the existence of racial 
tensions at other campuses meant that the University of Maryland’s 
campus climate was not a product of past discrimination. ‘‘To the 
contrary, there is no reason to assume that, considering their history 
of discrimination, northern universities are not themselves experiencing 
the present effects of past discrimination.’’'” 

Nevertheless, the Fourth Circuit labeled this ‘‘societal discrimination’’ 
that the University could not remedy. Without disputing the Univers- 
ity’s evidence establishing a campus climate hostile to African-Ameri- 
cans, the Fourth Circuit stated, ‘‘When we begin by assuming that 
every predominately white college or university discriminated in the 
past, whether or not true, we are no longer talking about the kind of 
discrimination for which a race-conscious remedy may be prescribed. 
Instead, we are confronting societal discrimination, which cannot be 
used as a basis for supporting a race-conscious remedy.’”’” 

In other words, even though the University of Maryland had identified 
specific effects of its own undisputed discrimination, under the Fourth 
Circuit’s standard the pervasive nature of discrimination elsewhere 
prohibits the University from taking any remedial action. The court of 
appeals’ decision is directly contrary to the Supreme Court’s observation 
that a State is justified in ‘‘taking action to rectify the effects of 
identified discrimination within its jurisdiction.’’*** Indeed, rather than 
subscribe to the Fourth Circuit’s unprecedented view of ‘‘societal dis- 
crimination,’’ the Supreme Court has invoked that term in invalidating 
racial classifications only in situations in which the defendant failed 
to point to any specific discrimination justifying the classification.’™ 
The mere fact that discrimination may be rampant does not disable a 
State from pursuing remedial measures, therefore, provided that it can 
both identify discrimination within its own borders and specify the 
effects of that discrimination. 

Moreover, a public university has the right to correct the harmful 
effects of a racially-hostile campus regardless of whether the discrimi- 
natory source of that racial hostility is ‘‘public or private.’’*°* In Croson, 
the Supreme Court explicitly recognized that a state may take deliberate 





191. Id. at 1091. 

192. Id. 

193. Podberesky IV, slip op. at 11. 

194. Croson, 488 U.S. at 509, 109 S. Ct. at 730. 

195. See, e.g., Id. at 505, 109 S. Ct. at 728 (‘‘none of the evidence presented by the 
city points to any identified discrimination in the Richmond construction industry’’); 
Bakke, 438 U.S. at 305, 98 S.Ct. at 2733 (‘‘In this case, ... there has been no 
determination by the legislature or a responsible administrative agency that the University 
engaged in a discriminatory practice requiring remedial efforts.’’). 

196. Croson, 488 U.S. at 504, 109 S. Ct. at 727. 
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steps not to be ‘‘a ‘passive participant’ in a system of racial exclusion 
practiced by [private] elements’’ and that ‘‘any public entity, state or 
federal, has a compelling interest in assuring that public dollars, drawn 
from the tax contributions of all citizens, do not serve to finance the 
evil of private prejudice.’’**’ Thus, a university that has developed a 
record of a hostile campus climate may rectify the negative effects that 
such a climate has on its students. 


6. Diversity 


A university may also consider inquiring whether it has a sufficiently 
diverse student body that adequately benefits its students, faculty, and, 
in cases in which the university is a public institution, the citizens of 
its state. Not all race-conscious measures must have a strictly remedial 
purpose in order to pass constitutional muster. To the contrary, the 
Supreme Court has held that a race-exclusive program can be justified 
on the basis of diversity under certain circumstances.’ Declaring in 
Bakke that the attainment of a diverse student body ‘‘clearly is a 
constitutionally permissible goal for an institution of higher educa- 
tion,’’?*° the Supreme Court recognized that student diversity at a public 
medical school gives rise to ‘‘experiences, outlooks, and ideas that 
enrich the training of its student body and better equip its graduates 
to render with understanding their vital service to humanity.’’?” 

Citing Bakke, the Fourth Circuit in Podberesky II suggested that a 


race-exclusive scholarship program would not appear to advance the 
goal of diversity because it focuses solely on ethnic diversity.2°* How- 
ever, the DED Policy Guidance points out: 


the affirmative action admissions program struck down in Bakke 
had the effect of excluding applicants from the university on the 
basis of their race. The use of race-targeted financial aid, on the 
other hand, does not, in and of itself, dictate that a student would 
be foreclosed from attending a college solely on the basis of race.? 


For these and other reasons set forth in its Policy Guidance, the DED 
has taken the position that ‘‘a college may use race or national origin 
as a condition of eligibility in awarding financial aid if it is narrowly 
tailored to promote diversity.’’?° 





197. Id. at 492, 109 S. Ct. at 721. 

198. See Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 110 S. Ct. 2997 (1990). 

199. Bakke, 438 U.S. at 311-12, 98 S. Ct. at 2759. 

200. Id. at 314, 98 S. Ct. 2760. 

201. 956 F.2d at 56 n.4 (citing Bakke, 438 U.S. at 315, 98 S. Ct. at 2761). 

202. 59 Fed. Reg. 8762 (1994). 

203. Id. See also Hopwood, slip op. at 46 (‘‘Absent an explicit statement from the 
Supreme Court overruling Bakke, this court finds, in the context of the law school’s 
admissions process, obtaining the educational benefits that flow from a racially and 
ethnically diverse student body remains a sufficiently compelling interest to support the 
use of racial classifications.’’). 





344 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


A university that considers the goal of diversity should weigh three 
significant interests that diversity serves in higher education. First, a 
university needs to appraise the educational value of diversity, which 
begins in the classroom with an exposure to varying viewpoints influ- 
enced and molded by cultural differences. The resulting ‘‘robust ex- 
change of ideas’’ occurring in the university environment is an essential 
component of the learning experience and the process through which 
knowledge is uncovered.” This process extends beyond the classroom 
‘through interactions among students ... who are able, directly or 
indirectly, to learn from their differences and to stimulate one another 
to reexamine even their most deeply held assumptions about themselves 
and their world.’’°> The composition of the student body, therefore, 
has a direct bearing on the kind of education a university provides. 

Second, resolving the issue of whether diversity exists in a school’s 
student body also requires consideration of a university’s responsibility 
to provide a better-educated workforce. The Supreme Court in Brown 
observed that education ‘‘is the very foundation of good citizenship. 
Today it is a principal instrument in awakening the child to cultural 
values, in preparing him for later professional training, and in helping 
him to adjust normally to his environment.’’°* Conversely, the Court 
continued, ‘‘it is doubtful that any child may reasonably be expected 
to succeed in life if he is denied the opportunity of an education.’’?” 
The importance of a college education today cannot be underestimated. 


In less than 10 years, a majority of all new jobs will require postsecon- 
dary education.2% Thus, the issue of whom a university chooses to 
educate is a profound social concern.” 





204. Bakke, 438 U.S. at 313, 98 S. Ct. at 2760. 

205. Id. at 312 n.48, 98 S. Ct. at 2760 n.48 (quoting Bowen, Admissions and the 
Relevance of Race, PRINCETON ALUMNI WKLY., September 26, 1977, at 9). It has become 
increasingly more vital that such ‘‘informal’’ learning actually occur at the college level 
as the nation’s population becomes more racially diverse and, therefore, racial diversity 
assumes a more important role on the college campus. Between 1985 and 2000, minority 
workers will make up one-third of the net additions to the U.S. labor force. By the turn 
of the century, 21.8 million of the 140.4 million people in the labor force will be non- 
white. COMMISSION ON MINORITY PARTICIPATION IN EDUCATION AND AMERICAN LIFE, ONE-THIRD 
OF A NATION 3 (1988) [hereinafter ONE-THIRD OF A NATION]. Notwithstanding these major 
population and demographic changes, most Americans are insular. Thus, the university 
setting may provide the only opportunity in which they will have close contact with 
members of other racial and ethnic groups. 

206. Brown, 347 U.S. at 493, 74 S. Ct. at 691. 

207. Id. See also San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 30, 93 S. 
Ct. 1278, 1295 (1973) (‘‘‘{T]he grave significance of education both to the individual and 
to our society’ cannot be doubted’’); Alexander, 778 F. Supp. at 71. 

208. See WILLIAM B. JOHNSTON & ARNOLD H. PUCKER, WORKFORCE 2000: WoRK AND 
WORKERS FOR THE 21ST CENTURY 98-99 (Hudson Institute ed., 1987). 

209. See OnE-THiRD Or A NATION, supra note 205, at 13-14 (‘‘A decline in educational 
attainment by any substantial population group is cause for deep concern—especially at 
a time when technological advances and global competition put a premium on trained 
intelligence, advanced skills, and a high degree of adaptability.’’). 
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At the same time that a college education has become increasingly 
more important, many national, regional, and state reports have painted 
a disturbing and quite serious picture of the lack of racial minorities 
who enroll in and graduate from the nation’s institutions of higher 
education.?’° ‘‘In a society and economy that value higher order skills 
so greatly, lack of education ordinarily dooms minorities . . . to a life 
of deprivation.’’"? In this sense, diversity at a university means more 
than simply providing an educational benefit; it also furthers a univ- 
ersity’s social responsibility in advancing economic fulfillment. 

Third, a public university that is considering the goal of diversity 
needs to factor in its moral obligation to promote diversity because of 
its status as a governmental agency and its responsibility to a class of 
citizens still negatively affected by past discrimination. The mandate 
to serve all members of its community is defined by the public univ- 
ersity’s charter. A university with a history of discrimination has an 
even greater obligation to ensure both that the citizens of its state have 
open access to higher education and that opportunities are extended to 
those who have been victimized by past discrimination. 

In sum, it is imperative for a university to examine each of these 
considerations in determining whether its student population is suffi- 
ciently diverse. 


C. Factors to Consider in Narrowly Tailoring A Race-Exclusive 
Scholarship 


Regardless of whether a university seeks to use a race-exclusive 
scholarship for purposes of remedying past discrimination or diversi- 
fying its student body, that university needs to be prepared to show 
that such a program of financial aid is narrowly tailored toward those 
goals. The Supreme Court in Paradise stated, 


[Ijn determining whether race-conscious remedies are appropriate, 
we look to several factors, including [1] the necessity for the relief 
and the efficacy of alternative remedies; [2] the flexibility and 
duration of the relief, including the availability of waiver provi- 
sions; [3] the relationship of the numerical goals to the relevant 

. market; and [4] the impact of the relief on the rights of third 
parties.??? 


The DED Policy Guidance provides that these same factors help deter- 
mine whether a race-exclusive scholarship is narrowly tailored toward 
the goal of advancing diversity.? 





210. See NATIONAL TASK FORCE FOR MINORITY ACHIEVEMENT IN HIGHER EDUCATION, ACHIEV- 
ING CAMPUS DIVERSITY: POLICIES FOR CHANGE 1 (1990). 

211. ONE-THIRD OF A NATION, supra note 205, at 16. 

212. Paradise, 480 U.S. at 171, 107 S. Ct. at 1066. 

213. See 59 Fed. Reg. 8,761-62 (1994). 
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1. Necessity for the Relief and Efficacy of Alternative Remedies 


A university that develops an evidentiary record of continuing effects 
of past discrimination should be able to meet the first part of the first 
Paradise factor: proving the necessity of the relief sought. As the district 
court observed in Podberesky III, ‘‘However difficult other issues in 
this case may be, no one would contend that a public university may 
simply ignore present effects of past discrimination for which there is 
a strong evidentiary basis.’’*** A university also has an equally important 
obligation in maintaining a diverse student body, which means ac- 
cepting certain groups for admission and ensuring that these students 
will matriculate and graduate. Nevertheless, a university in possession 
of either evidence of effects of past discrimination or evidence dem- 
onstrating that its student body is not sufficiently diverse must be able 
to establish that it has considered, and preferably implemented, other 
devices in an attempt to address these issues, and that these alternatives 
were not successful. 

A university is justified in offering a racially-based scholarship when 
its ‘‘evidence disclose[s] that despite the implementation of several 
programs seeking to increase [minority] enrollment ... , very little 
progress had been made.’’?*® In Podberesky IV, the court of appeals 
stated, ‘‘[T]he University has not made any attempt to show that it has 
tried, without success, any race-neutral solutions to the retention prob- 
lem.’’?*® This observation is perplexing, to say the least, in light of the 
evidence that the University developed. For example, based on the 
evidence that the University of Maryland considered in its administra- 
tive proceeding, the district court in Podberesky III found that before 
the race-exclusive scholarship in that case was established, neither 
general recruitment measures, nor a merit-based, race-neutral scholar- 
ship program, nor a need-based scholarship program were effective in 
recruiting and graduating high-achieving African-American students.?’” 





214. Podberesky III, 838 F. Supp. at 1094. See also Hopwood, slip op. at 54-55 (‘‘The 
evidence shows that despite genuine efforts to end discrimination, the legacy of the past 
continues to hinder the law school’s efforts to attract highly qualified minority students’’). 

215. See Alexander, 801 F.2d at 807. 

216. Podberesky IV, slip op. at 22. 

217. Podberesky III, 838 F. Supp. at 1081 n.41, 1082, 1095. The district court stated 
that a race-neutral scholarship ‘‘would not result in a sufficient number of African- 
American students receiving scholarships to have the necessary curative effects,’’ id. at 
1095, finding that since 1989, only seven such scholarships had been awarded to African- 
American students out of a total of 162. Id. The district court also found that a need- 
based scholarship would be similarly ineffective because the high-achieving students that 
the race-exclusive merit-based scholarship program attracts ‘‘often come from middle- 
class families and would not qualify for financial assistance .... Indeed, UMCP’s 
experience with the Frederick Douglass Scholarship Program ... demonstrates that 
African-Americans meeting the Banneker qualifications are not drawn to College Park by 
such a need based program.’’ Id. 

Public comments submitted to the DED similarly point out that ‘‘the failure to attract 
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In such circumstances, the district court found that ‘‘providing scho- 
larships to students who are not African-American would not serve the 
purpose of the Banneker Program, and formally opening the Program 
to all while limiting it in practice to a few would be a mere legal 
contrivance.’’?"* 

Race-neutral scholarships are wholly ineffective in improving a for- 
merly segregated campus’ negative image either on that campus or in 
the African-American community.” Thus, in contrast to merit-based, 
race-exclusive scholarships, race-neutral scholarships do not rectify 
effects of discrimination that contribute to the obstacles impeding 
minority access to and success at universities with histories of discrim- 
ination. Nor do race-neutral scholarships operate to improve the self- 
esteem of minority students or effectively combat the negative stereo- 
types that many have about those minorities.?”° Merit-based race-exclu- 
sive scholarships serve as a reminder that African-Americans and other 
minorities are smart and not just athletes or music performers. For 
these reasons, the district court in Podberesky III found that the Ban- 
neker Program is an ‘‘extremely effective’ remedy for the present effects 
of past discrimination at the University of Maryland. 


By attracting high-achieving [African-American] students to the 
UMCP campus, the Program directly increases the number of 
African-Americans who are admitted and likely to stay through 


graduation. Even more importantly, the Program helps to build a 
base of strong, supportive alumni, combat racial stereotypes and 
provide mentors and role models for other African-American stu- 
dents. Continuation of the Program thus serves to enhance UMCP’s 
reputation in the African-American community, increase the num- 
ber of African-American students who might apply to the Univer- 





a sufficient number of minority applicants who meet the academic requirements of the 
college will make it impossible for the college to enroll a diverse student body, even if 
race or national origin is given a competitive ‘plus’ in the admissions process. In addition, 
a college that has sufficient minority applicants to offer admission to a diverse group of 
applicants may find that, absent the availability of financial aid set aside for minority 
students, its offers of admission are disproportionately rejected by minority applicants.”’ 
59 Fed. Reg. 8761 (1994). 

218. Podberesky III, 838 F. Supp. at 1095. 

219. A recent study of minority scholarships nationwide conducted by the United 
States General Accounting Office, see supra note 1, at 11, also found that university 
officials believed that such scholarships ‘‘help{] recruit and retain minority students who 
do not receive these scholarships, because they help build a critical mass of minority 
enrollment and send a message that the school sincerely wants to attract such students.”’ 

220. In addition, notwithstanding a university’s good intentions, there are ‘‘instances 
where schools might purport to give out scholarships on a race neutral basis but, because 
of their historical beginnings, continue to apportion the scholarships on a de facto racial 
basis in such instances often preferring members of the majority race. In these instances 
a policy of so-called race neutrality would continue to unfairly benefit white students at 
the expense of minorities.’’ Alexander, 778 F. Supp. at 72. 
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sity, improve the retention rate of those African-American students 
who are admitted and help ease racial tensions that exist on the 
campus.”?? 


In addressing whether the Banneker Program is a narrowly tailored 
remedy, the Fourth Circuit refused to consider ‘‘the hostile environment 
and poor reputation effects because they are not sufficient to justify the 
program [under the Fourth Circuit’s standard].’’??* As a result, the court 
of appeals found, ‘‘[I]t is obvious that awarding Banneker Scholarships 
to non-residents of Maryland is not narrowly tailored to correcting the 
condition that the University argues... .’’?? The court’s cursory dis- 
missal of the University’s reputation evidence directly caused the court 
to overlook the testimony of the University’s Director of Admissions. 
The Director stated that it is precisely because of the University’s poor 
reputation among Maryland African-Americans that the University has 
had to recruit African-Americans from outside the State, and that out- 
of-state African-Americans have proven to be essential in improving 
the University’s image among in-state African-Americans. The Fourth 
Circuit committed even more fundamental errors, moreover, in holding 
that the Banneker Program is not narrowly tailored because it awards 
scholarships to non-residents and ‘‘high achieving’’ African-Americans 
who “‘are not the group against which the University discriminated in 
the past.’’??* This holding ignores the undisputed evidence that the 
University previously excluded all African-Americans—in-state, out-of- 
state, high-achieving and all others—from its campus. This holding 
also directly conflicts with the well-settled principle that race-based 
relief may be provided ‘‘that benefits individuals who were not the 
actual victims of a defendant’s discriminatory practices.’’??5 

With respect to advancing diversity in higher education, applying 
the first Paradise factor requires that universities take great care in 
identifying the areas in which their student bodies are not sufficiently 





221. Podberesky III, 838 F. Supp. at 1094-95 (footnote omitted). Citing Wygant, the 
Fourth Circuit stated, ‘“The Supreme Court has expressly rejected the role-model theory 
as a basis for implementing a race-conscious remedy, as do we.”’ Podberesky IV, slip 
op. at 17-18. This is yet another example of the court of appeals’ thinly-veiled animosity 
to affirmative action. The district court specifically found that in contrast to Wygant, 
which disapproved of the use of role models ‘‘to alleviate the effects of societal discrim- 
ination,’’ 476 U.S. at 274, 106 S. Ct. at 1847, here ‘‘the role model function of the 
Banneker scholars is directly related to eliminating specific present effects of past 
segregation.’’ Podberesky III, 838 F. Supp. at 1094 n.73. 

222. Podberesky IV, slip op. at 15 n.9. 

223. Id. at 17. 

224. Id. at 16. 

225. Local No. 93, Int’l Ass’n of Firefighters v. City of Boston, 478 U.S. 501, 515, 106 
S. Ct. 3063, 3071 (1986). See also Local 28, 478 U.S. at 444-45, 106 S. Ct. at 3033-34; 
Swann v. Charlotte-Mecklenberg Bd. of Educ., 402 U.S. 1, 91 S. Ct. 1267 (1971); Green 
v. County Sch. Bd. of New Kent County, 391 U.S. 430, 88 S. Ct. 1689 (1968). 
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diverse. For example, the DED Policy Guidance agrees with public 
commentators who noted: 


{Ijt is possible that a college that is able to achieve a diverse 
student body in some of its programs using race-neutral financial 
aid criteria or using race or national origin as a ‘plus’ factor may 
find it necessary to use race or national origin as a condition of 
eligibility in awarding limited amounts of financial aid to achieve 
diversity in some of its other programs, such as its graduate school 
or particular undergraduate schools.?76 


Similarly, a university may use race-targeted financial aid initially to 
attract African-Americans but not Hispanics. The university may then 
decide to use that aid as a retention device for Hispanics if it finds 
they are disproportionately underrepresented at graduation. Such nar- 
row tailoring would seem to be constitutionally permissible. 


2. Flexibility and Duration of Relief 


A university that develops a record to support a race-exclusive schol- 
arship also needs to review the program regularly to ensure its contin- 
uing necessity and effectiveness. Providing periodic review without 
imposing a sunset date is consistent with a university’s mission in 
removing the ‘‘root and branch’’ of the intergenerational effects of past 
discrimination.””” A university’s periodic review of the continuing need 
for its scholarship program also demonstrates that the program will 
only ‘‘operate ‘as a temporary tool for remedying past discrimination 
without attempting to ‘maintain’ a previously achieved balance.’’’??8 
Recognizing that the University of Maryland ‘‘is required to review the 
[Banneker] Program periodically, at least once every three academic 
years, for the purpose of determining whether the conditions which it 
is intended to redress persist and whether it is being effective in 
attaining its goals,’’??° the district court in Podberesky III stated, ‘‘To 
ask more of the University would be unreasonable. It does not possess 





226. 59 Fed. Reg. 8761 (1994). 

227. See Johnson, 480 U.S. at 639, 107 S. Ct. at 1456 (upholding the validity of a 
plan designed to remedy the underrepresentation of minorities and women in an em- 
ployer’s workforce, even though the Plan contained ‘‘no explicit end date’’); Brown v. 
Board of Educ. of Topeka, 978 F.2d 585 (10th Cir. 1992) (additional desegregation 
remedies nearly four decades after original Brown decision), cert. denied, 113 S. Ct. 2994 
(1993). 

228. Local 28, 478 U.S. at 479, 106 S. Ct. at 3051 (quoting Weber, 443 U.S. at 216, 
99 S. Ct. at 2734 (Blackmun, J. concurring)). 

229. Podberesky III, 838 F. Supp. at 1096 (quotations omitted). A university’s com- 
mitment to review its program every three years is also consistent both with the federal 
government’s practice of imposing sequential five-year desegregation plans and with the 
‘multi-year obligations’ that the federal courts have imposed on the states in seeking 
their compliance with Title VI. 
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a crystal ball that would enable it to predict the precise year in which 
it will overcome its segregative past.’’?°° 

Quite predictably, the Fourth Circuit took a completely different view 
and found, on the basis of perceived flaws in the University’s data 
concerning disparities in its student population, that the Banneker 
Program ‘‘could remain in force indefinitely based on arbitrary statistics 
unrelated to constitutionally permissible purposes.’’?*! The court of 
appeals could not make a meaningful assessment of the ultimate du- 
ration of the Banneker Program, however, in light of its previous explicit 
acknowledgement that it considered neither the University’s poor rep- 
utation nor its hostile campus climate in determining whether the 
Banneker Program was narrowly tailored.?*? In any event, the court’s 
concern about the University’s statistical information merely emphasizes 
the need for a college to identify as precisely as possible the relevant 
population pool against which to compare its student body. 

With respect to the flexibility-of-relief component of the second 
Paradise factor, a race-exclusive scholarship is an adaptable and nar- 
rowly tailored solution to the problem of attracting and retaining mi- 
nority students who, because of a university’s past discrimination or 
other factors, often decide to attend, or transfer to, another school.?*° 
It is undoubtedly for these reasons that courts have approved the use 
of race-targeted financial aid when implementing desegregation reme- 
dies.?54 


3. Numerical Goals and Impact on Third Parties 


A university contemplating whether to implement a race-targeted 
scholarship program also needs to ensure that it satisfies the remaining 
two Paradise factors. With respect to the third factor—the relationship 
of the numerical goals to the relevant labor market—fiscal realities will 
ensure that a university does not offer more scholarships than the 
targeted minorities in the relevant population pool. With respect to the 





230. Id. 

231. Podberesky IV, slip op. at 20. 

232. See id. at 15 n.9. 

233. The intrusiveness of race-exclusive scholarships should be contrasted with the 
much more extreme remedies that federal courts have imposed against states that have 
not voluntarily eliminated the effects of past discrimination. See, e.g., Fordice, 112 S. 
Ct. at 2743 (district court on remand to determine whether any of Mississippi's eight 
institutions of higher education ‘‘can be practicably closed or merged with other existing 
institutions’); Geier v. University of Tenn. 597 F.2d 1056 (6th Cir.), cert. denied, 444 
U.S. 886, 100 S. Ct. at 180 (1979) (merger of two universities). 

234. See Alexander, 593 F. Supp at 1270 (other-race scholarships adopted as part of 
court approved desegregation plan); United States v. Louisiana, 811 F. Supp. 1151, 1165 
(E.D. La. 1993) (ordering the award of ‘‘scholarships, tuition waivers, and other forms 
of financial assistance specially designed to attract minority students’’ to a predominantly 
white law school to rectify effects of past discrimination), vacated and remanded on 
other grounds, 9 F.3d 1159 (5th Cir. 1993). 
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last Paradise factor—the impact of the relief on third parties—a uni- 
versity needs to ensure that its scholarship program does ‘‘not impose 
an unacceptable burden on innocent third parties.’’** The Supreme 
Court has held that a government program is not unconstitutional 
simply because it ‘‘may disappoint the expectations of nonminority 
{individuals}. When effectuating a limited and properly tailored remedy 
to cure the effects of prior discrimination, such a ‘sharing of the burden’ 
by innocent parties is not impermissible.’’?* Applying this rationale to 
uphold the constitutionality of a program allowing only minority broad- 
casters to purchase broadcast licenses, the Supreme Court noted that 
such a program ‘‘is consistent with equal protection principles so long 
as it does not impose undue burdens on nonminorities.’’?°” 

While the Supreme Court in Bakke prohibited a medical school from 
using race as the sole factor for admissions decisions, Bakke does not 
preclude a university from using financial aid, i.e., a race-exclusive 
scholarship, to rectify the effects of discrimination. As the DED Policy 
Guidance recognizes, the financial aid decision is materially different 
from the admissions decision because it involves an allocation of 
financial resources among students the university has already admit- 
ted.?°° The Supreme Court has approved the use of racial classifications 
when the impact on third parties is limited and diffuse. For example, 
in Metro Broadcasting v. F.C.C., the Supreme Court rejected an argu- 
ment that the F.C.C.’s race-exclusive distress-sale policy ‘‘impose[s] 
undue burdens on nonminorities’’ because it ‘‘operates to exclude 
nonminority firms . .. in the transfer of certain [television and radio] 
stations.’’?°° The Court noted, ‘‘In practice, distress sales have repre- 
sented a tiny fraction’’ of all broadcast sales and thus the burden on 
nonminorities is not undue.”*° The Supreme Court has similarly rec- 
ognized since Bakke that school admission cases, like hiring-goal cases, 
typically involve ‘‘less intrusive’’ racial preferences than restrictive 
layoff programs because they ‘‘impose a diffuse burden, often foreclos- 
ing only one of several opportunities ... .’’?* 

A university can ensure that a race-targeted scholarship program 
imposes an even more diffuse burden by providing, as the University 
of Maryland did in Podberesky III, that these ‘‘scholarships are awarded 
only after admission decisions are made, and ... thus have no effect 
upon whether a student who is not African-American is able to attend 





235. Paradise, 480 U.S. at 182, 107 S. Ct. at 1072. 

236. Fullilove v. Klutznick, 448 U.S. 448, 484, 100 S. Ct. 2758, 2778 (1980). 

237. Metro Broadcasting, Inc. v. F.C.C., 497 U.S. 547, 597, 110 S. Ct. 2997, 3026 
(1990) (emphasis in original) (quoting Wygant, 476 U.S. at 280-81, 106 S. Ct. at 1850). 

238. See 59 Fed. Reg. 8762 (1994). Compare Hopwood, slip op. at 67 (invalidating 
law school admissions procedure because of failure to satisfy the fourth Paradise factor). 

239. 497 U.S. at 597, 110 S. Ct. at 3026. 

240. Id. at 599, 110 S. Ct. at 3027. 

241. Wygant, 476 U.S. at 283 & n.11, 106 S. Ct. at 1852 & n.11. See also Paradise, 
480 U.S. at 182, 107 S. Ct. at 1072; Johnson, 480 U.S. at 638, 107 S. Ct. at 1455. 
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UMCP.’’?#2 A university can further insulate its program from attack if 
it is able to present evidence that its program accounts for a very small 
percentage of the financial aid that the university offers. The district 
court in Podberesky III noted, for example, that ‘‘the Program consumes 
only 1% of the total financial aid budget at the University.’’**? A 
university that produces such evidence should be able to show that 
any adverse impact that its program has on non-minorities ‘‘is limited 
and so widely dispersed that its use is consistent with fundamental 
fairness.’’?44 


CONCLUSION 


Public and private discrimination is an unfortunate, yet undeniable, 
part of our history. The influence of this discrimination is found in 
conditions that, forty years after the Supreme Court decided Brown, 
still impede minority enrollment and success at our nation’s institutions 
of higher education. Regardless whether these institutions are legally 
required to take corrective action, each has a moral obligation to conduct 
a self-critical analysis; to ask itself honestly whether African-Americans 
and other minority groups receive the same educational opportunities 
offered to others; and to inquire whether all reasonable steps are being 
pursued to ensure that this fundamental goal is being achieved. This 
Article has described the efforts of one university that engaged in such 
a candid review, discussed how it asked these important questions, 
and set forth how it resolved the unsettling answers it uncovered. The 
decision of the Fourth Circuit in Podberesky IV vividly demonstrates 
the hostility that may be lying in wait should the pursuit of such efforts 
be challenged judicially. But that threat, while not insubstantial, does 
not give a university a legitimate reason to ignore its mission of 
providing access to education for all individuals. Educators owe it to 
their institutions and to the public to consider the example of the 
University of Maryland and to do the same. 





242. Podberesky III, 838 F. Supp. at 1096. See also 59 Fed. Reg. 8762 (1994). 
243. Podberesky III, 838 F. Supp. at 1096. 


244. Fullilove, 448 U.S. at 515, 100 S. Ct. at 2793 (Powell, J., concurring). 





SCALING THE IvORY TOWER: STATE PUBLIC 
RECORDS LAWS AND UNIVERSITY 
PRESIDENTIAL SEARCHES 


CHARLES N. Davis* 


INTRODUCTION 


On July 24, 1993, Florida State University (FSU) President Dale Lick 
officially withdrew as a candidate for president of Michigan State 
University, after controversy arose over his 1989 comments about black 
athletes.’ Lick returned from the debacle at Michigan State only to find 
his position in Tallahassee in jeopardy as well. FSU supporters and 
the Florida Board of Regents had been unaware of Lick’s intention to 
leave until news reports named him as the leading candidate for the 
Michigan State presidency.? Within a month, Lick found himself under 
scrutiny by FSU’s chancellor, facing a special committee that convened 
to question his leadership and loyalty. Finally, Lick resigned the pres- 
idency of Florida State only two years after assuming the position.’ 

Dale Lick’s fall from grace at FSU illustrates why a debate exists over 
access to the records of university* presidential-search committees. As 
American universities have grown in both size and scope, the press 
increasingly has sought access to presidential-selection processes. How- 
ever, a constitutional right of access has never extended beyond the 
public’s right to attend judicial proceedings.’ The expansion of public 
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when Lick resigned). 
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5. Richmond Newspapers Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 2814 (1980); 
see also Pell v. Procunier, 417 U.S. 817, 94 S. Ct. 2800 (1974) (First Amendment does 
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access to government records and meetings, therefore, must be attrib- 
uted to statutory, rather than constitutional, law. In fact, all fifty state 
legislatures have enacted statutes addressing public access to govern- 
ment records.* These statutes require that most records created by 
government agencies are open to public inspection. Little doubt remains 
that most states consider public institutions of higher education to be 
agencies subject to state public-records laws.’ The scope of public- 
records laws in the university presidential-search setting, however, 
remains largely unsettled. 

This article reviews the arguments in support of, and in opposition 
to, open presidential-search records, and examines state public-records 
laws and judicial decisions on the issue. A review of state public- 
records laws reveals the potential for open university presidential 
searches in a majority of states. Analysis of court decisions and settle- 
ment agreements shows that in the absence of explicit statutory ex- 
emptions, most state public-records laws require open presidential- 
search records. This article also pays particular attention to exemptions 
claimed by opponents of open search records in three recent cases 
involving the application of public-records statutes to university pres- 
idential searches. 


I. OPEN RECORDS DEBATE 


State universities are not included expressly in, nor excluded from, 
the requirements of most public-records laws.* This legislative omission 
forces the judiciary to determine whether university presidential-search 
committees fall within the ambit of the public-records laws. Although 
created by state legislatures and funded with taxpayer dollars, public 
universities historically were viewed as unique quasi-governmental 
bodies with their own rules of secrecy and public accountability.? The 
emergence of public records and meetings laws thus set the stage for 
inevitable conflict between the doctrines of institutional autonomy and 
public access.*° 

Proponents of open university presidential-search records contend 
that public and media access to search records will foster desirable 
changes in academic governance.’! Open records allow the press and 





6. For a detailed analysis of all fifty state statutes, see REPORTERS COMMITTEE FOR 
FREEDOM OF THE PRESS, TAPPING OFFICIALS’ SECRETS (1993). 

7. At least 30 state courts of last resort have ruled that universities are public 
agencies. Id. 

8. But see CoLo. Rev. Stat. § 24-72-202(1.5) (1993). 

9. Sandra Wallace, Comment, Sunshine or Shade? The University and Open Meetings 
Acts, 49 Mo. L. REv. 867, 868-69 (1984). 

10. See Nancy E. Shurtz, The University in the Sunshine: Application of the Open 
Meeting Laws to the University Setting, 5 J. L. & Epuc. 453 (1976). 

11. Frank A. Vickory, The Impact of Open-Meetings Legislation on Academic Freedom 
and the Business of Higher Education, 24 Am. Bus. L.J. 427, (1986). 
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public to monitor the search process and guard against corruption. 
Proponents also argue that access enables the public to possess the 
information necessary to retain control over their educational institu- 
tions and to ensure that their tax dollars are used efficiently. Proponents 
similarly believe that open search records allow the public to determine 
whether the field of candidates includes a representative number of 
minorities, and whether those selected as finalists are truly the most 
qualified candidates. Furthermore, if a public institution is to be re- 
sponsive to the needs of its constituents, public reaction to candidates 
should be sought actively. 

Opponents, including many university administrators, argue that 
open searches frustrate the university’s ability to attract potential can- 
didates.*2 They emphasize the need to insulate the early stages of 
decision-making from political pressure so that search committees can 
deliberate frankly. Opponents also argue that open proceedings and 
records ‘‘chill’’ discussion of controversial candidates. To protect the 
public’s interest in hiring the best possible president, opponents of 
open searches contend that university presidential-search records should 
be exempted from state public-records laws.% 


II. PuBLIc-RECORDS LAWS AND THE UNIVERSITY 


While the details and effectiveness of state meetings and records 
access laws vary significantly, most state open-meetings laws have been 


held to include public colleges and universities.'* Courts have struggled, 
however, to determine which university bodies are subject to open- 
records laws. Applying open-records statutes to institutions of higher 
learning, therefore, requires the judiciary to review university policies 
and practices to determine whether: (1) ‘‘governing bodies’’ or ‘‘state 
agencies’ are involved;** (2) ‘‘public records’’ are produced;** (3) ‘‘pub- 





12. HARLAN CLEVELAND, THE COSTS AND BENEFITS OF OPENNESS: SUNSHINE LAWS AND 
HIGHER EDUCATION 21-29 (1985). 

13. Id. at 21-23. 

14. See, e.g., Rosenberg v. Arizona Bd. of Regents, 578 P.2d 168 (Ariz. 1978) (Board 
of Regents and tuition appeal committee of the state university are ‘‘bodies’’ subjected 
to the open meetings law); Wood v. Marston, 442 So. 2d 934 (Fla. 1983) (When a 
decision-making authority is delegated to a faculty committee, that committee is then 
subject to the Florida Sunshine Law. Open meetings statutes are often termed ‘‘sunshine 
laws’’ because their primary objective is to inject the ‘‘sunshine’’ of publicity into 
governmental proceedings.); 66 Wis. Op. Att’y Gen. 60 (1977) (University of Wisconsin 
committee meetings in which power is limited to voting on recommendations and in 
which final decision-making power rests in the Board of Regents are still covered by the 
state’s sunshine law); But see also 64 Ca. Op. Att’y Gen. 875 (1981) (Regents of the 
University of California are not covered by public access laws); Ky. Op. Att’y Gen. 78- 
776 (1978) (screening committee for the president of Western Kentucky University is not 
a public agency according to the state access laws). 

15. See, e.g., N.C. Gen. Stat. § 132-1 (1993); Coto. Rev. Stat. § 24-72-202(6) (1993). 

16. See, e.g., S.C. Cope ANN. § 30-4-20(c) (Law. Co-op. 1994) (defining public records 
as ‘‘all books, papers, maps, photographs, cards, tapes, recordings, or other documentary 
materials regardless of physical form or characteristics’); Ga. CoDE ANN. § 50-18-70(a) 
(1994). 
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lic funds’’ are spent;’” and (4) the records are protected from disclosure 
by specific statutory exemptions. In the absence of these four factors, 
courts may turn to other exemptions under state public-records laws to 
deny access to public search records. 

Although only a handful of states have used litigation to resolve the 
issue of public access to university presidential-search records, simi- 
larities in statutory language and legal interpretation of public-records 
laws allow for limited comparison between states. 


A. General Types of Public Records Laws 


State courts have ruled in cases related to presidential-search records, 
as well as in other cases, that a public university meets the definition 
of ‘‘state agency’’ under the states’ respective public-records laws.” 
However, since public-records laws generally apply only to ‘‘govern- 
ing’’ or ‘‘decision-making’’ bodies, courts must also determine whether 
a public-records law is applicable to a subordinate unit of the university, 
such as a presidential-search committee. The various state statutes and 
their judicial interpretations fall into one of three categories, largely 
depending upon the statutory or common law definition of ‘‘public 
record,’’ ‘‘public agency,’’ or other such dispositive terms. 

In the first and most common category, public-records laws apply to 
records produced by official bodies as part of the formal decision- 
making process. Statutes in this category expressly limit the reach of 
the state’s public-records law through precise definitions of what is 
and is not a ‘‘public record,’ ‘‘public business,’’ or a ‘‘public agency.’’ 
The definition of ‘‘public record’’ is often dispositive, as in Arkansas, 
which defines the term as those records ‘‘required by law to be kept 
or otherwise kept, and which constitute a record of the performance or 
lack of performance of official functions... .’’® This definition limits 
the statute’s reach, suggesting that personal notes, drafts, and records 
of public employees not conducting ‘‘official functions’’ are not subject 
to disclosure.?° States with public-records laws similar to Arkansas’ 
laws include Virginia,?? Connecticut,?? and West Virginia.?* 

Delaware’s Freedom of Information Act defines ‘‘public records’’ as 
information ‘‘relating in any way to public business,’’* and then defines 





17. See, e.g., Ky. Rev. Stat. ANN. § 61.870(1)(h) (Baldwin 1994); Ark. Cope ANN. 
§ 25-19-103(1) (Michie 1993). 

18. See, e.g., University of Ky. v. Courier J., 830 S.W.2d 373 (Ky. 1992) (report 
prepared by university in response to an NCAA inquiry is a public record and university 
is subject to public-records act); Booth Newspapers v. University of Mich. Bd. of Regents 
507 N.W.2d 422 (Mich. 1993) (Board of Regents is a public body for purposes of Freedom 
of Information Act and open-meetings laws). 

19. Ark. CoDE ANN. § 25-19-103(1) (Michie 1992). 

20. Ark. Op. Att’y. Gen. 91-374 (1991). 

21. Va. CopE ANN. § 42.1-77 (Michie 1994). 

22. Conn. GEN. STAT. § 1-18(d) and § 1-19(b) (1992). 

23. W. Va. CopE § 29B-1-2 (1994). 

24. Det. Cope ANN. tit. 29, § 10002(d) (1991). 








1994} UNIVERSITY PRESIDENTIAL SEARCHES 357 


‘‘public business’’ as ‘‘any matter over which the public body has 
supervision, control, jurisdiction or advisory power.’’?> To meet this 
definition, the Delaware law requires that the public body meet one of 
the following criteria: ‘‘(1) [the public body] is supported in whole or 
in part by any public funds; or (2) [it] expends or disburses any public 
funds ... ; or (3) [it] is impliedly or specifically charged by any other 
public official, body, or agency to advise or to make reports, investi- 
gations, or recommendations.’’** At first glance, the Delaware Freedom 
of Information Act appears to allow access to all agency records. But 
quasi-governmental bodies and appointed task forces might not meet 
the requirements of the ‘‘public business’’ definition, thus creating 
loopholes for public-private entities. 

The Illinois Freedom of Information Act falls within the first category 
of public-records laws because it specifically exempts ‘‘preliminary 
drafts, notes, recommendations, memoranda and other records in which 
... policies or actions are formulated,’’?”? with the lone exception of 
documents ‘‘publicly cited and identified’’ by the head of the public 
agency.”* This type of statute attempts to balance the public’s interest 
in access against the government’s perceived need to protect the for- 
mative stages of decision-making. Thus, courts are often called upon 
to determine the point in the decision-making process at which gov- 
ernment records become public records. In Illinois, the exemption for 
preliminary records exempts from disclosure the ‘‘give-and-take’’ of 
everyday government and requires that agency documents be considered 
‘‘final’’ in order to be subject to the Freedom of Information Act.” 

In the second category of statutes, all records of prior discussions, 
deliberations, and actions leading to the decision-making process of 
any public agency, or of any entity acting on behalf of a public agency, 
are considered public records. States with statutes falling within the 
second category typically define ‘‘public record,’’ ‘‘public agency,”’ or 
‘‘public business’’ broadly, in an effort to limit the ability of government 
agencies to circumvent the law. Florida’s public-records law provides 
an excellent example of this liberal approach, defining ‘‘public records”’ 
simply as ‘‘all state, county, and municipal records.’’*° Additionally, 
in response to State ex rel. Tindel v. Sharp,** which held that a 
screening committee hired to screen school superintendents was an 
‘independent contractor’? not within the scope of the public-records 





25. Id. § 10002(b). 

26. Id. § 10002(a). 

27. Ibu. Rev. Stat. ch. 5, para. 140-7(f) (1994). 

28. Id. 

29. See, e.g., Hoffman v. Illinois Dep’t of Corrections, 511 N.E.2d 759 (Ill. App. Ct. 
1987) (agency attempted to assert that information sought was in preliminary report form 
when in fact it was ‘‘final’’). 

30. Fia. Stat. ch. 119.01(1) (1993). 


31. 300 So. 2d 750 (Fla. Dist. Ct. App. 1974), cert. denied, 310 So. 2d 745 (Fla. 
1975). 
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law, the Florida Legislature amended the definition of ‘‘public agency”’ 
to include ‘‘any other public or private agency, person or partnership, 
corporation or business entity acting on behalf of any public agency.’’*? 
Thus, any group, public or private, acting in any advisory capacity to 
a public body, is subject to the law.* 

Furthermore, Florida courts have broadly interpreted the statutory 
definition of ‘‘public records’’ to include almost any government doc- 
ument. In Shevin v. Byron, Harless, Schaeffer, Reid and Assocs. ,** the 
Florida Supreme Court construed the statutory definition of ‘‘public 
records’’ to include ‘‘any material prepared in connection with official 
agency business which is intended to perpetuate, communicate or 
formalize knowledge of some type.’’*> In the instant case, the court 
held that handwritten notes of a consultant’s impressions made during, 
or shortly after, interviews were not public record, but the court refused 
to create a blanket exception for documents labeled ‘‘draft’’ or ‘‘notes.”’ 

Through a combination of statutory breadth and common law expan- 
sion, the vast majority of public records in Florida are subject to 
disclosure. Courts applying the Florida law need only determine whether 
the record in question was produced by a board or commission of a 
state agency that is capable of taking official action.** Florida courts 
are not free to balance the relative significance of the public’s interest 
in disclosure against damage to an individual that might result from 
such disclosure.*” Not surprisingly, in the absence of a specific exemp- 
tion, university presidential-search records traditionally have been open 
for public inspection in Florida.** Alaska®® and Tennessee“ also provide 
access to records of the decision-making process. Both states also 
conduct open presidential searches. 

Arizona’s Public Records Law states that all records ‘‘reasonably 
necessary or appropriate to maintain an accurate knowledge of official’’ 
or tax-supported activities are presumptively open to public inspec- 
tion.*? In addition to this broad definition of ‘‘public records,’’ the 





32. Fia. Stat. ch. 119.011(2) (1993). 

33. See Schwartzman v. Merritt Island Volunteer Fire Dep’t, 352 So. 2d 1230 (Fla. 
Dist. Ct. App. 1977) (because it acts on behalf of a public agency, a volunteer fire 
department is an agency subject to the public-records law). 

34. 379 So. 2d 633 (Fla. 1980). 

35. Id. at 640. 

36. See, e.g., News-Press Publishing Co. v. Gadd, 388 So. 2d 276 (Fla. Dist. Ct. App. 
1980), petition denied, 419 So. 2d 1197 (Fla. 1982) (‘‘{[A]ll documents falling within 
[the] scope of the Public Records Law are subject to public disclosure unless specifically 
exempted by an act of the legislature.’’). 

37. See Browning v. Walton, 351 So. 2d 380 (Fla. Dist. Ct. App. 1977). 

38. Members of the Florida Legislature have made several unsuccessful attempts to 
exempt university presidential-search records from the operations of the statute. See Fla. 
H.B. 1127 (1983); Fla. H.B. 275 (1984); Fla. H.B. 234 (1988). 

39. ALASKA Stat. § 09.25.110 (1993). 

40. TENN. CoDE ANN. § 10-7-101 (1992). 

41. Ariz. Rev. Stat. ANN. § 39-121.01(B) (1985); see also Carlson v. Pima County, 
687 P.2d 1242, 1242-44 (Ariz. 1984). 
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Arizona Public Records Law defines ‘‘officer’’ and ‘‘public body,’’ for 
the purpose of determining which records are subject to disclosure 
under the law. ‘‘Officer’’ is defined as ‘‘any person elected or appointed 
to hold any elective or appointive office of any public body and any 
chief administrative officer, head, director, superintendent, or chairman 
of any public body.’’* ‘‘Public bodies’’ include any entity supported 
by or expending public funds, within the ambit of the law.** Thus, it 
is clear that all records related to the duties of a public office are 
subject to the Arizona Public Records Law. 

The third and final type of public-records law applies only to formal 
decisions of strictly-defined government agencies, and not to the de- 
cision-making process itself. This type of public-records law greatly 
restricts the public’s right of access to any of the records leading to 
the decision made by the public body. Utah, for example, generally 
allows access only to records of final decisions by public bodies.** The 
restrictive definition of ‘‘government agency’’ under Pennsylvania’s 
Right to Know Act* applies only to an agency that ‘‘has for its purpose 
the performance of an essential governmental function.’’** Pennsylvania 
courts relied upon the narrow definition of ‘‘government agency’’ under 
the public-records law to rule that neither Pennsylvania State University*’ 
nor Temple University* are subject to the Right to Know Act. 


B. Exemptions 


Even if university presidential-search records are deemed to be public 
records, the records may remain closed to the public if they fall under 
certain exemptions expressly enumerated either in the state public- 
records laws or in other state laws that restrict access. North Dakota, 
for example, exempts meetings and records of the North Dakota Board 
of Higher Education, which hires university presidents, unless the 
persons involved request that the meeting be open to the public.*® Some 
public-records laws contain general, or ‘‘public interest,’’ exemptions 
that might be interpreted to restrict access to university search records. 
For example, Colorado law declares that if the official custodian of any 
public record is of the opinion that disclosure of the contents of a 
record otherwise subject to disclosure would ‘‘be contrary to the public 





42. Ariz. Rev. Stat. ANN. § 39-121.01(A)(1). 

43. Id. § 39-121.01(A)(2). 

44. UTAH CopDE ANN. § 63-2-301 (1994). 

45. Pa. Stat. ANN. tit. 65, § 66.1 (1994). 

46. Id. 

47. Roy v. Pennsylvania State Univ., 568 A.2d 751 (Pa. Commw. Ct. 1990). 

48. Mooney v. Temple Univ. Bd. of Trustees, 285 A.2d 909 (Pa. Commw. Ct.), aff'd, 
292 A.2d 395 (Pa. 1972). 

49. N.D. Cent. Cope § 15-10-17(1) (1993); see also Posin v. State Bd. of Higher Educ., 
86 N.W.2d 31 (N.D. 1957) (the state board has full power and authority to elect and 
remove professors and other employees under its control). 
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interest,’’ the custodian may request the district court to restrict dis- 
closure.*° In Arkansas, the official custodian may ask the state attorney 
general for an opinion on public-records requests.** 

The exemptions most frequently cited in cases involving access to 
university records are those for personnel records and privacy. Each is 
discussed separately below. 


1. The Personnel Matters Exemption 


Many states exempt personnel records from the requirements of 
public-records laws. The rationale behind these exemptions is that 
disclosure of some types of personnel matters would violate the privacy 
of those mentioned in the records. Indeed, personnel records in some 
states are exempted only if the disclosure would trigger common law 
privacy rights.5* The question remains, however, whether university 
presidential-search records meet the definition of personnel records for 
most state public-records laws. 

Iowa law, for example, provides that all records and meetings con- 
cerning the appointment, employment, or discharge of any govern- 
mental employee or applicant are closed unless the employee or applicant 
deems otherwise.** The Kansas public-records law exempts applicants 
for state employment until the hiring process is completed.** Other 
states provide unequivocally that records pertaining to the employment, 
appointment, or dismissal of personnel are closed.**> Rhode Island’s 
public-records law exempts ‘‘[aJll records which are identifiable to an 
individual applicant’? who is applying for employment by the state. 
This language appears broad enough to exempt not only records of the 
deliberations of university search committees, but final decisions of 
search committees as well. 

Still other states attempt to balance the applicants’ privacy rights 
against the public’s right to know. The Minnesota Data Practices Act, 
for example, declares that the names of job applicants are private until 
the candidates are considered to be finalists for a public position.*’ 
Throughout the application process, however, the Minnesota law makes 
public an applicant’s work history, education and training, and ranking 
among the candidates.5* Once the applicant is selected to be inter- 





50. Coo. Rev. Stat. § 24-72-204(2)(a) (1993). 

51. Ark. Cope ANN. § 25-19-105-(C)(3)(B) (Michie 1993). 

52. See, e.g., ARK. CoDE ANN. § 25-19-105(b)(10) (Michie 1993); 29 Det. Cope ANN. 
tit. 29 § 10002(d)(1) (1993) (the common law test is ‘‘clearly unwarranted invasion’’); 
Micu. Comp. Laws § 15.243-13(1)(a) (1992). 

53. Iowa Cope § 22.7(18)(a) (1993). 

54. Kan. STAT. ANN. § 45-221(a)(4) (1993). 

55. See, e.g., N.C. Gen. STAT. § 126-22 (1993); ALASKA STAT. § 39.25.080 (1992) (with 
limited exceptions). 

56. R.I. Gen. Laws § 38-2-2(d)(1) (1993). 

57. MINN. STAT. § 13.43(3) (1993). 

58. Id. 








1994] UNIVERSITY PRESIDENTIAL SEARCHES 361 


viewed, the applicant becomes a ‘‘finalist’’ whose name is made pub- 
lic.59 

The very real possibility exists for new exemptions that apply to 
university presidential searches or to even broader types of personnel- 
records exemptions. As discussed below, Texas and Georgia both passed 
public-records law exemptions limiting access to the finalists for ex- 
ecutive searches, including university presidencies. In 1989, the Maine 
Assembly enacted a provision allowing access to the application of 
only the individual hired.© In 1993, the Wisconsin Legislature amended 


the public-records law to exempt all but the five finalists for public 
jobs. 


2. The Personal Privacy Exemption 


In addition to the exemptions for personnel records, many state 
public-records statutes exempt records that are likely to cause an in- 
vasion of personal privacy if released.** Applicants for university pres- 
idencies and administrators opposing public access to search committee 
records are likely to argue that the release of applicants’ names, qual- 
ifications, or other identifying material would result in an invasion of 
privacy. Most state courts, however, have held that for the records to 
be exempted from disclosure, release of the records must constitute a 
‘clearly unwarranted invasion of personal privacy.’’®* Thus, courts will 
tolerate some invasions of privacy for the greater benefit of the public. 
To determine whether such a ‘‘clearly unwarranted invasion’’ is likely, 
courts must balance the interests of the public’s right to governmental 
information against the individual’s right to privacy. 

Courts probably will find that a privacy interest is insubstantial unless 
evidence exists that potential harm to a specific individual likely will 
result from disclosure. For example, courts often have withheld names, 
addresses, and other information that could identify those who report 
crimes or serve as witnesses in law enforcement investigations. Because 
a university cannot suffer substantial personal harm, however, personal 
privacy claims prove difficult for a university to establish. The Michigan 
Supreme Court in 1993 rejected privacy arguments by the University 
of Michigan Board of Regents when the court granted public access to 





59. Id. 

60. ME. REv. Stat. ANN. tit. 5, § 7070 (1993). 

61. Wis. Stat. § 19.36(7)(a) (1993); see also Kate Culver, Behind Closed Doors, QuILL, 
October 1993, at 21. 

62. E.g., the Kentucky Open Records Act exempts ‘‘[pJublic records containing in- 
formation of a personal nature where the public disclosure thereof would constitute a 
clearly unwarranted invasion of personal privacy.’’ Ky. Rev. Stat. ANN. § 61.878(1)(a) 
(Baldwin 1994). See also, e.g., CAL. Govr. CopE § 6254(c) (West 1994); Conn. GEN. Star. 
ANN. § 1-19(b)(2) (West 1992); N.Y. Pus. Orr. Law § 89(2) (McKinney 1994); W.Va. CopE 
§ 29B-1-4(2) (1994). 

63. See, e.g., Ibu. Rev. Stat. ch. 5, para. 140-7(1)(B) (1994); Conn. Gen. Stat. § 1- 
19(b)(2) (West 1992); Kan. Stat. ANN. 45-221(a)(30) (Supp. 1992). 
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the travel expense reports of the university’s presidential-search com- 
mittee.“ The court found that to exempt information from public 
disclosure, two factors must exist: (a) the information sought must be 
of a personal nature, and (b) the disclosure of such information must 
constitute a ‘‘clearly unwarranted’’ invasion of privacy. The court 
found that ‘‘[t]here exists no custom, more, or ordinary view of the 
community that would warrant finding that the travel expense records 
of a public body constitute records of a personal nature.’’® 


Ill. APPLYING PUBLIC-RECORDS LAWS TO UNIVERSITY PRESIDENTIAL 
SEARCHES 


Litigation has arisen in at least nine states over the ability of public 
universities to withhold records of their presidential-search committees 
from public scrutiny. However, only three of these cases have produced 
judicial opinions. The decisions are discussed below. In each instance, 
the court faced a conflict between the university’s interest in confiden- 
tiality and the public’s interest in access to information. Generally, the 
courts interpreted public-records laws broadly enough to provide public 
access to university search records. However, most of the courts also 
called upon the legislature to decide which policy should ultimately 
prevail. 


A. Hubert v. Harte-Hanks Texas Newspapers®’ 


In the first state court decision concerning university presidential- 
search records, the Texas Court of Appeals granted a newspaper’s 
request for records during the 1981 presidential search at Texas A&M 
University (A&M). The search committee had refused to release the 
candidates’ names and qualifications, and sought an opinion on the 
issue from the attorney general. The attorney general ruled that A&M 
must disclose the names and qualifications of candidates considered by 
the search committee, but that the committee’s final recommendations 
to the Board of Regents were considered intra-agency memoranda that 
were exempt from the Texas Open Records Act.® Harte-Hanks, a media 
organization, filed suit when the search committee continued to resist 
disclosure even after the attorney general’s opinion.” 

The Texas Court of Appeals ruled that the names of all applicants 
submitted to a university presidential-search committee must be made 
public.” The court commented that the personal privacy subsection of 





64. Booth Newspapers v. Detroit Free Press, 507 N.W.2d 422 (Mich. 1993). 

65. Id. at 431 (citing Swickard v. Wayne County Med. Examiner, 475 N.W.2d 304, 
308 (Mich. 1991)). 

66. Id. at 432. : 

67. 652 S.W.2d 546 (Tex. Ct. App. 1983). 

68. Tex. Att’y Gen. Op. 273 (1981). 

69. 652 S.W.2d at 548. 

70. Id. at 551. 
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the personnel exemption in the Texas Open Records Act was based on 
the common law test of personal privacy, and held that a record 
otherwise deemed public may be withheld if ‘‘[i]t contains highly 
intimate or embarrassing facts which, if publicized, would be highly 
objectionable to a reasonable person and is not of legitimate concern 
to the public. . . .’”? The court concluded that the candidates’ names 
were not facts of a highly embarrassing nature, and found that the 
public has a legitimate concern for the names and qualifications of 
candidates for the presidency of a state university.” Thus, the personal 
privacy subsection of the personnel exemption in the Texas Open 
Records Act did not protect against the disclosure of all of the appli- 
cants’ names and qualifications. 

The newspaper did not challenge the search committee’s contention, 
which was supported by the attorney general’s opinion, that the list of 
finalists prepared by the search committee was an agency memorandum 
that was exempted from disclosure under the Texas Open Records 
Act.” Thus, the court released only the list of all applicants for the 
position, and withheld disclosure of the list of finalists. In 1989, 
however, legislative amendments to the Texas Open Records Act weak- 
ened the Harte-Hanks decision by restricting access to the names of 
applicants until twenty-one days before the final vote is taken.” 


B. Board of Regents of the University System of Georgia v. Atlanta 


Journal and Constitution’5 


The Georgia Supreme Court likewise rejected a search committee’s 
reliance on statutory exemptions to the state’s public-records law, only 
to be superseded by a new state statute. In 1989, the Atlanta Journal 
& Constitution newspaper filed suit against the Georgia Board of Regents 
after the board refused to release the names of the candidates for the 
presidency of Georgia State University.” A superior court judge ruled 
in favor of the newspaper and ordered the Regents to disclose all 
documents relating to the candidates, except evaluations prepared by 
board members and letters of recommendation written by third parties.” 





71. Id. at 550. The test was developed in Industrial Found. of the S. v. Texas Indust. 
Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). 
72. 652 S.W.2d at 551. 
73. Compare TEx. Gov’t. CoDE ANN. § 552.001 (West 1994). 
74. Id. § 551.123. The Texas Code excepts from required disclosure: 
. the names of applicants for the position of chief executive officer of 
institutions of higher education, except that the governing body of the institution 
. Must give public notice of the name or names of the finalists being 
considered for the position at least 21 days prior to the meeting at which final 
action or vote is to be taken on the employment of the individual. 
75. 378 S.E.2d 305 (Ga. 1989). 
76. Id. at 306. 
77. Id. at 306. See also Regents Must Release Applicants’ Names, 13 THE NEws MEDIA 
& THE LAw 34 (1989). 





364 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


The Georgia Supreme Court granted Board of Regents a stay of the 
lower court’s order, and decided to review the decision. 

The Georgia Supreme Court ruled 4-3 that records relating to the 
search for a new state university president are public records. First, 
the court found that the Board of Regents is a ‘‘state agency’’ created 
by the state constitution,”* and that the records sought were ‘‘public 
records.’’”®? Next, the court turned to the Regents’ argument that the 
search records fell under the exemption for evaluative records® in the 
Georgia Open Records Act. The court disagreed, and distinguished 
evaluative materials prepared by the board from application materials 
prepared by the candidates themselves.*' 

Finally, the court rejected the Regents’ argument that the records 
also fell under the statutory exemption for personal privacy. Reviewing 
the nature of the documents involved, the court ruled that ‘‘it is not a 
personal right to privacy that is urged upon us, but rather a corporate 
preference for [the university’s] privacy, which is considered to be 
desirable for the efficacious administration of a public function.’’® 
Concluding that only the legislature can define the extent of permissible 
secrecy for the appointment of public employees, the court ruled that 
neither the judicial nor the executive branch of state government could 
impose its own preferences upon the process. ** 

In 1993, the Georgia General Assembly amended the Open Records 
Act to restrict access to searches for ‘‘executive heads of state agencies,’’ 


which includes university presidents.** The new statutory exemption 
allows the Regents to withhold any record that identifies an applicant 
until fourteen days prior to the meeting at which the Regents take final 
action on the position.** 





78. 378 S.E.2d at 306. The Constitution of Georgia specifies, ‘“There shall be a Board 
of Regents of the University System of Georgia. .. .’” Ga. Const. art. VIII, § IV, para. I 
(a) (1983). In addition, Ga. Cope ANN. § 20-3-20 (a) provides: ‘‘The Board of Regents is 
created.’’ Finally, the court cited Ga. CopE ANN. § 20-3-80, which refers to the ‘‘board 
of regents, a state agency.”’ 
79. 378 S.E.2d at 306. The term ‘‘public records’’ is defined in Georgia as: 
all documents, papers, letters, maps, books, tapes, photographs, or similar 
material prepared and maintained or received in the course of the operation of 
a public office or agency. 
Ga. Cope ANN. § 50-18-70(a). Given such a broad definition of public records, the 
determinative question in many public-records cases is whether or not the body meets 
the definition of a ‘‘state agency.’’ See Macon Tel. Publishing Co. v. Board of Regents 
of the Univ. Sys. of Ga., 350 S.E.2d 23 (Ga. 1986). 
80. 378 S.E.2d at 306. The Georgia Open Records Act exempts: 
[rjecords that consist of confidential evaluations submitted to, or prepared by, 
a governmental agency and prepared in connection with the appointment or 
hiting of a public officer or employee .... 
Ga. Cope ANN. § 50-18-17(a)(5). 
81. 378 S.E.2d at 307. 
82. Id. at 308. 
83. Id. 
84. See Ga. CopE ANN. § 50-18-72(a)(7) (Michie 1993). 
85. Id. 
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C. Arizona Board of Regents v. Phoenix Newspapers*® 


The Arizona Supreme Court created a two-tiered system for access to 
university presidential-search records, denying access to the records of 
‘‘prospects,’’ while granting access to the records of ‘‘candidates’’ for 
university presidencies.*” In Phoenix Newspapers the Regents sued the 
Arizona Republic and the Mesa Tribune to block the disclosure of the 
names of fourteen of the seventeen candidates for the presidency of 
Arizona State University. The newspapers had managed to obtain the 
information through sources other than university records. 

The newspapers initially requested the records of all 256 candidates, 
which had been given to the university by a private consultant who 
was hired to conduct the search. The newspapers later narrowed the 
request to ‘‘the top 20 to 30’’ candidates.*® Meanwhile, the consultant 
recommended seventeen applicants to the board and announced in May 
of 1989 that the board had selected three finalists. The finalists’ names 
and resumes were released, but the board refused to release the names 
of the other fourteen top candidates. After protracted negotiations, the 
board released the other fourteen resumes, but with any identifying 
information redacted. The newspapers, however, used the edited re- 
sumes to derive the identities of the candidates.” 

The board filed suit requesting a declaratory ruling supporting its 
procedures; the newspaper countersued, seeking release of the names 
and complete records of all 256 candidates.** The trial court ordered 
the release of the names and resumes of all 256 candidates, and awarded 
the newspapers $35,000 in attorneys fees.** Both parties appealed. 

On review, the Arizona Supreme Court held that the Regents could 
permissibly balance the interests of the university in selecting the best 
possible president against the public’s right to knowledge of the selec- 
tion process and of persons seriously considered for the position, and 
could refuse to release certain candidates’ names. The court therefore 
reversed the trial court’s decision requiring the disclosure of all 256 
prospects, noting that revealing the names of all prospects ‘‘could chill 
the attraction of the best possible candidates for the position.’’* The 
court then distinguished prospects and candidates, defining candidates 
as ‘‘prospects who are seriously considered and who are interviewed 
for the job.’’®> Because candidates have expressed a desire for the job, 





. 806 P.2d 348 (Ariz. 1991). 


. at 350. 
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the court reasoned that they must expect that the public would want 
to know that they are being considered.® In addition, the court found 
that the public’s interest in knowing which candidates are being con- 
sidered for the job outweighs the countervailing interests of privacy. 
The court reasoned that the public must know the identities of the 
finalists, to ensure that the Regents did not act arbitrarily and to 
understand why the Regents decided on a particular candidate. Thus, 
the court upheld that portion of the trial court’s decision that required 
the disclosure of the final seventeen names and resumes.%” 

A dissenting justice made several cogent arguments against the ma- 
jority’s balancing of interests. First, the justice argued that restricting 
access to only finalists for university presidencies affords the public no 
opportunity to determine whether a university presidential search was 
rigged or discriminatory. Also, restricting access prohibits the public 
from bringing to the attention of the Board of Regents information not 
generated during the search process. Most importantly, the dissenting 
justice argued that the majority had undertaken an exercise in legislative 
discretion that violated its powers under the Arizona Constitution.” 
The dissent further argued that only the Arizona Legislature is vested 
with the authority to adopt exemptions to the public-records law.’ 


D. Other Cases 


In 1991, the University of Wisconsin Board of Regents’ and the 
University of New Mexico Board of Regents’ reached settlement agree- 
ments with media organizations seeking access to university presiden- 
tial-search records. While neither case established legal precedent for 
public access to university presidential-search records, in both instances 
the Regents agreed to release the names of all applicants for university 
presidencies at all state institutions. Thus, some right of access has 
been granted to the public and the press in every reported case in 
which a public university attempted to prohibit access to university 
presidential-search records. 


E. Summary 


Courts have granted access to a variety of university records based 
largely on the public’s right to monitor its public institutions. An 





96. Id. 

97. Id. 

98. Id. at 353 (Corcoran, J., dissenting). 

99. Id. at 354. See also Ariz. Const., art. III. 

100. 806 P.2d at 354. 

101. Milwaukee J. v. Board of Regents of the Univ. of Wis., No. 90-CV-3524 (Oct. 25, 
1991) (stipulation and order on file at the office of the Journal of College and University 
Law). 

102. Walz v. Board of Regents of the Univ. of N.M., Nos. 90-03387 and 90-03600 (July 
1, 1991) (consent decree on file at the office of the Journal of College and University 
Law). 
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analysis of all state university presidential-search cases revealed that 
the public’s right of access outweighed the various privacy concerns 
cited either by the applicants or by the respective Boards of Regents. 
The courts based their rulings on the need for the public to review not 
only the candidates involved, but also the processes used by the 
university to attract, evaluate, and select the finalists. In each case, 
statutory exemptions for personnel records and for records whose re- 
lease would constitute an invasion of personal privacy failed to out- 
weigh the public’s right to know. In fact, some right of access has been 
granted to the public and the press in every reported case in which a 
public university attempted to prohibit access to university presidential- 
search records. Decisions in Georgia and Texas, however, were later 
rendered moot by legislative enactments creating new statutory exemp- 
tions that closed university presidential-search records until very late 
in the decision process. 


CONCLUSION 


Case law throughout the country indicates that journalists are at- 
tempting to enforce the right of access to university presidential-search 
records. The substantial amount of agreement among these cases dem- 
onstrates the difficulty that applicants and university administrators 
have had in convincing the courts to close university presidential 


searches. The outcomes of cases challenging the denial of access to 
university presidential-search records demonstrate that the public’s 
right to access to the search process outweighs the privacy interests of 
either the applicants or the university. The prevalent arguments against 
open searches, i.e., that statutory exemptions of personnel or personal 
privacy help protect applicants from uninvited intrusion, have not 
succeeded. 

An analysis of current statutory exemptions for personnel records and 
personal privacy reveals that future outcomes in university presidential- 
records search cases depend, to a large degree, on the language em- 
ployed by the various state legislatures in drafting access laws. Some 
states predicate access to personnel records on the applicant’s consent, 
while others require access unless disclosure constitutes a clearly un- 
warranted invasion of privacy. As for personal privacy exemptions, 
courts are likely to find privacy arguments insubstantial unless there 
is evidence that potential harm to a specific individual is likely to 
result from disclosure. ‘‘Institutional’’ privacy arguments are given very 
little consideration. Statutory protections vary widely from state to 
state, making it difficult to predict the outcome of future access cases. 

Several states have enacted legislation closing search committee re- 
cords. Exemptions in Texas, Georgia, and Wisconsin restrict public 
access to all applicants for university presidencies and other state 
executive positions until shortly before a decision is to be made. This 
form of exemption makes it difficult for journalists to report the cre- 
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dentials of university presidential applicants before the hiring decision 
is made. Legislative changes to state public-records laws remain a 
significant possibility. Barring legislative changes, however, university 
presidential searches will continue to be a frequent source of litigation, 
as the debate continues over how best to choose a university president. 











ESSAY 


STUDENT RELIGIOUS ORGANIZATIONS AND 
UNIVERSITY POLICIES AGAINST 
DISCRIMINATION ON THE BASIS OF SEXUAL 
ORIENTATION: IMPLICATIONS OF THE 
RELIGIOUS FREEDOM RESTORATION ACT 


STEPHEN M. BAINBRIDGE* 


INTRODUCTION 


Many colleges and universities!‘ have adopted policies prohibiting 
student groups from discriminating on the basis of sexual orientation. 
These policies conflict with the beliefs of some student religious or- 
ganizations, especially groups comprised mainly of evangelical or fun- 
damentalist Christians, which view homosexual behavior as a sin that 
disqualifies those who practice it from membership or leadership within 
the group.” The question therefore arises whether a state university may 
enforce a nondiscrimination policy against such a group without vio- 
lating the free exercise rights of the group’s members. In this essay, I 
argue that a state university may not do so. 

The question addressed by this essay arose at the University of Illinois 
during the 1993-1994 academic year. At the beginning of the Fall 1993 
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advisor to the University of Illinois chapter of the Christian Legal Society since 1991. 
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in this essay to denote all state institutions of higher education. 

2. Unless otherwise indicated, the terms ‘‘student religious group’’ and ‘‘student 
religious organization’’ are used herein to refer to the subset of such groups comprised 
principally of fundamentalist and/or evangelical Christians. This is done simply for 
semantic convenience. 
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semester, the University denied ‘‘registered student organization’’ status 
to the Christian Legal Society’ (CLS) chapter at the College of Law 
because CLS refused to sign a University pledge to refrain from dis- 
crimination on the basis of sexual orientation. A lengthy dispute en- 
sued, which ultimately was resolved in favor of CLS. Because I am 
familiar with the facts and issues of the Illinois dispute, this essay uses 
the experience of CLS as a case study. The analysis, however, is of 
general applicability. 

Part I of this essay argues that CLS and other student religious groups 
are entitled to the same degree of access to university facilities that the 
institution provides to secular groups. If this were the only right at 
issue, the University undoubtedly could condition access to its facilities 
on compliance with a nondiscrimination policy. Part II of this essay, 
however, argues, that the rights of members of a student religious 
organization to exercise their religion freely, as codified in the Religious 
Freedom Restoration Act of 1993,* entitles the group to an exemption 
from the nondiscrimination policy. 


I. EQUAL ACCESS 


The law is well-settled that a state university must treat student 
religious organizations in the same manner that it treats secular student 
groups. Put another way, the university must provide equality of access: 


student religious organizations must be given the same access to uni- 
versity facilities as secular groups are given. 

The Supreme Court established the Equal Access principle in Widmar 
v. Vincent,5 and Congress extended the principle to secondary schools 
through the Equal Access Act (EAA).® In upholding the EAA, the 
Supreme Court made clear in Board of Education of Westside Com- 
munity Schools v. Mergens’ complying with the Act requires something 
more than just grudging acceptance. The Westside Community School 
district allowed a Christian club to meet informally after school, but 





3. Unless otherwise indicated, the acronym CLS shall refer herein to the local 
student chapter, not the national organization. The national Christian Legal Society 
consists of approximately 4,500 judges, lawyers, law professors, and law students of 
virtually all denominational backgrounds. CLS is a member in good standing of the 
national organization. Prior to the 1993-94 academic year, CLS was a registered student 
organization at the University of Illinois. 

4. Religious Freedom Restoration Act, Pub. L. No. 103-141, 107 Stat. 1488 (1993) 
(to be codified at 42 U.S.C. §§ 2000bb to 2000bb-4) [hereinafter cited as RFRA]. 

5. 454 U.S. 263, 102 S. Ct. 269 (1981). As a formal matter, Widmar was principally 
a freedom of speech case. Because the University had established a public forum by 
opening its facilities to student groups, it could not exclude certain types of speech 
based on content. Id. at 267-70, 102 S. Ct. at 273-74. The court further held that opening 
the public forum to religious groups would not violate the Establishment Clause. Id. at 
270-75, 102 S. Ct. at 275-77. 

6. 20 U.S.C. §§ 4071-74 (1988). 

7. 496 U.S. 226, 110 S. Ct. 2356 (1990). 
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denied the group official recognition. The Court held that the school 
board’s action violated the EAA, explaining: 


Official recognition allows student clubs to be part of the student 
activities program and carries with it access to the school news- 
paper, bulletin boards, the public address system, and the annual 
Club Fair. Given that the Act explicitly prohibits denial of ‘‘equal 
access ... to ... any students who wish to conduct a meeting 
within [the school’s] limited open forum’’ on the basis of the 
religious content of the speech at such meeting, we hold that 
Westside’s denial of respondents’ request to form a Christian club 
denies them ‘‘equal access’’ under the Act.® 


Thus, the right of equal access is not satisfied simply by providing 
space in which student religious organizations may meet. Rather, equal 
access requires schools to give bible study clubs, for example, the same 
degree of access to all school facilities as the school extends to any 
other club. 

To be sure, Westside arose under the EAA, which explicitly applies 
only to secondary schools. The principles it announced, however, 
almost certainly would be applied to universities under Widmar. Be- 
cause the state has more control over student activities at the secondary 
level than at the university level,® it would be anomalous for the state 
to claim greater regulatory authority over college students than the law 
permits it to exercise over secondary students. Therefore, if a state 
university makes facilities available to secular student groups, it must 
open the same facilities to student religious groups.’ 


A. Equal Access and Discrimination Policies 


Would university sanctions against a student religious group that 
discriminates against homosexuals offend the group’s right to equal 
access? The answer is almost surely no. The principle of equal access 
entitles student religious groups to equality of treatment only. If a 
university imposes conditions that must be met before secular student 
groups are entitled to recognition, the principle of equal access seem- 
ingly is not offended if the university imposes those same conditions 
on student religious organizations. 

This is precisely what the University of Illinois purported to do with 
respect to CLS. In September 1993, CLS applied to the University for 





8. Id. at 247, 110 S. Ct. at 2379. 

9. Cf. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266, 108 S. Ct. 562, 567 
(1988) (the first amendment rights of secondary school students are not coextensive with 
those of adults in other settings). 

10. The issue of whether providing state financial resources to support the religious 


activities of student religious groups would violate the Establishment Clause is beyond 
the scope of this essay. 
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recognition as a registered student organization. The application form 
contained a pledge of nondiscrimination, which prohibited discrimi- 
nation on various bases, including sexual orientation. Although CLS 
was willing to sign and adhere to the pledge insofar as it precluded 
discrimination based on race, national origin, and the like, CLS refused 
to sign the pledge insofar as it related to sexual orientation. A CLS 
officer crossed out the words ‘‘sexual orientation’ in the text of the 
pledge before submitting the application. Upon discovering this omis- 
sion, the University’s Director of Registered Organizations insisted that 
a new application be submitted without the omission of ‘‘sexual ori- 
entation.’’ CLS declined to do so, and the University denied it registered 
student organization status. Initial appeals to the College of Law and 
to the University administration proved unavailing. 


B. Beyond Mere Equality of Access 


As we have seen, if equal access were the only relevant policy, CLS 
would have had no legitimate grounds for complaint. The University 
did not require CLS to do anything that was not required of secular 
religious organizations. But equality of access is not the only relevant 
policy. 

Equal access is essentially an Establishment Clause issue. As inter- 
preted by the Supreme Court, the Establishment Clause prohibits most 
forms of state entanglement with religion. Of particular importance for 
our purposes are the Court’s decisions in the school prayer cases and 
their progeny. Some school administrators have read the prayer cases 
as forbidding any religious activity in the schools.’’ In response, the 
principle of equal access was developed to make it clear that student 
religious organizations may make use of school facilities without vio- 
lating the Establishment Clause.” 

Although equal access provides a solution to the Establishment Clause 
problem, it does not tell the whole story. The First Amendment not 
only prohibits the state from establishing a religion, it also protects the 
right of believers to practice their religion without state interference. 
Therefore, we now must consider whether the University’s actions 
violated the rights of the CLS members under the Free Exercise Clause. 


IJ. FREE EXERCISE 


The Free Exercise Clause of the’First Amendment provides: ‘‘Congress 
shall make no law ... prohibiting the free exercise [of religion].’’* 
Free exercise, although often overshadowed by establishment issues, is 
equally essential to our concepts of liberty and individual freedom. In 





11. See S. Rep. No. 357, 98th Cong., 2d Sess. at 6-7, 11-21 (1984). 
12. See id. 
13. U.S. Const. amend. I. 
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Sherbert v. Verner,’* the Supreme Court held that the state must show 
that compelling interests support any state action that burdens religious 
activity.** The more recent decision in Employment Division v. Smith,*® 
however, substantially narrowed the category of cases to which the 
compelling interest test applies. Neither the facts of Smith nor its 
particular result are as important for our purposes as the Supreme 
Court’s reasoning. The majority rejected the compelling interest test, 
holding that a statute burdening religious exercise does not violate the 
Free Exercise Clause as long as the challenged statute is facially neutral 
and of general applicability. In other words, as long as the state does 
not single out religious activity for regulation, religious convictions do 
not entitle an individual to an exemption from the application of the 
law.’”? The majority’s holding has been the subject of extensive debate 
in the legal academy,’ but the merits of that debate need not detain 
us. At the bar of history, Smith has been overtaken and rendered largely 
irrelevant by subsequent political developments. 

Response to Smith was quick and virtually unanimous throughout 
the religious community. Organizations from across political and the- 
ological spectra joined in denouncing what they regarded as the loss 
of free exercise rights. In a rare show of unity, most religious leaders 





14. 374 U.S. 398, 83 S. Ct. 1790 (1963). 

15. Id. at 406-07, 83 S. Ct. at 1795. 

16. 494 U.S. 872, 110 S. Ct. 1595 (1990). 

17. Id. at 878-90, 110 S. Ct. at 1599-1606. In Swanner v. Anchorage Eq. Rts. Comm'n, 
874 P.2d 274 (Alaska 1994), the Alaska Supreme Court held that city and state laws 
proscribing housing discrimination on the basis of marital status were neutral and of 
general applicability for purposes of the Smith standard. Accordingly, the court further 
held that application of those statutes to a landlord who refused to rent to cohabiting 
unmarried persons did not violate the landlord’s free exercise rights. Id. at 279-80. 
Arguably, however, a state university would be required to satisfy the compelling interest 
test even under Smith before punishing a student religious group that discriminates 
against homosexuals. Although neutral and generally applicable laws will withstand a 
free exercise claim when that claim stands alone, Smith teaches that a court should apply 
the compelling interest test when a ‘‘hybrid’’ situation exists. Smith, 494 U.S. at 881, 
110 S. Ct. at 1601. In Smith v. Fair Empl. and Hous. Comm’n, 30 Cal. Rptr. 2d 395 
(Cal. Ct. App. 1994), the California court held that a hybrid situation existed where a 
landlord not only had been ordered to comply with a state law forbidding discrimination 
on the basis of marital status, but also had been ordered to post nondiscrimination 
notices. Accordingly, the governmental action was reviewed and held invalid under the 
compelling interest test. Id. at 399-404. Because state action in this context likewise 
gives rise to free association and free speech claims, see infra note 64, a hybrid claim 
appears to be present. Hence, like Ms. Smith, student religious groups subjected to 
university nondiscrimination policies may assert constitutional, as well as statutory, 
rights. 

18. Compare Gerard V. Bradley, Beguiled: Free Exercise and the Siren Song of 
Liberalism, 20 Horstra L. REv. 245 (1991) (defending Smith’s abandonment of the 
compelling interest test on historical and policy grounds) with Michael W. McConnell, 
Free Exercise Revisionism and the Smith Decision, 57 U. Cui. L. Rev. 1109 (1990) 
(contra). 
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and organizations called for federal legislation to overturn Smith.® 
Their efforts succeeded in the Fall of 1993 with the passage of the 
Religious Freedom Restoration Act (‘‘Act’’ or RFRA).?° 


A. An Overview of the RFRA 


The Act’s purpose is quite straightforward: to reinstitute the com- 
pelling state interest test as the rule for deciding free exercise claims.’ 
As a formal matter, the Act does not overrule Smith. Indeed, a Con- 
gressional effort to overrule directly a Supreme Court interpretation of 
the Constitution would be of dubious validity at best.22 To avoid this 
problem, the drafters of the legislation treated the Act as creating ‘‘a 
new statutory prohibition’’ of government action that burdens free 
exercise rights, rather than as attempting to ‘‘legislate the standard of 
review’’ to be applied under the Free Exercise Clause.” The drafters 
assumed that such legislation was constitutional pursuant to the au- 
thority given to Congress by Section 5 of the 14th Amendment.** The 
courts that have addressed the Act to date have done likewise,”> as will 
this essay. 

The Act applies to all levels of federal and state government and to 
all governmental agencies and actors.? The Act also applies to all forms 
of governmental action, including denial of government benefits.?’ 
Finally, the Act applies retroactively.2* University application of a 
nondiscrimination policy to a student religious organization, therefore, 
is subject to review under the Act, even if all university actions occurred 
prior to the Act’s adoption. 

The RFRA establishes a three-step inquiry. The preliminary question 
is whether the challenged state action substantially burdens the exercise 
of religious beliefs.?° If so, the state must prove that the action furthers 





19. See, e.g., Memorandum from Bradley P. Jacob, Executive Director of the Christian 
Legal Society 2 (no date) (copy on file with author). 

20. Pub. L. No. 103-141, 107 Stat. 1488 (1993). 

21. RFRA § 2(b)(1). 

22. In Katzenbach v. Morgan, 384 U.S. 641, 86 S. Ct. 1717 (1966), the Supreme Court 
held that Congress has the power under Section 5 of the 14th Amendment to adopt 
legislation giving effect to constitutional norms, but may not abrogate the Court’s 
constitutional decisions. Id. at 651 n.10, 86 S. Ct. at 1724 n.10. See generally RONALD 
D. ROTUNDA AND JOHN E. Nowak, CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE 525-40 
(2d ed. 1992). 

23. S. Rep. No. 111, 103d Cong., 1st Sess. at 14 n.43 (1993). 

24. Id. at 13-14. 

25. See, e.g., Campos v. Coughlin, 854 F. Supp. 194, 202 n.7 (S.D.N.Y. 1994). 

26. RFRA § 5(1). 

27. H.R. Rep. No. 88, 103d Cong., 1st Sess. at 9 (1993). 

28. RFRA § 6(a). 

29. Absent an exemption pursuant to the standard discussed below, the Act forbids 
government from substantially burdening the free exercise of religion. Id. § 3(a). 
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a compelling government interest. If the state fails to make that 
showing, the individual claiming the Act’s protections prevails, without 
further inquiry into the merits of the state’s action. If the state succeeds 
in showing that a compelling interest supports its action, the state then 
must show that the action taken was the least burdensome means of 
furthering that interest.*‘ Thus, the claimant will prevail unless the 
state can carry both parts of its burden of proof. 

The Act’s provisions may be asserted as a shield against state action, 
but also as a sword in bringing a claim against the state government. 
In either case, a prevailing claimant is entitled to ‘‘appropriate relief,’’*2 
a term that is not defined in the Act, but that presumably encompasses 
both monetary and equitable relief.** The state also may be required to 
pay a prevailing plaintiff’s attorneys fees.** The possible monetary 
remedy is not terribly important for our purposes, although advocates 
of student religious groups may find it useful to remind recalcitrant 
administrators that since the Act applies to government officials as well 
as to governmental agencies, officials who violate the Act presumably 
may be held individually liable in appropriate cases.** The equitable 
remedy, however, is a key element of potential relief. If the state seeks 
to enforce a law that substantially burdens religious belief without a 
justifying compelling interest, the Act would permit affected believers 
to seek an injunction against enforcement of the state law. In effect, 
the Act entitles believers to a free exercise based exemption from laws 
that burden religious activity. 

Before applying the Act to the CLS case at Illinois, it is worth 
considering two ambiguities that may affect the degree of protection 
that the Act offers student religious groups subject to university non- 
discrimination policies. First, despite the relative clarity with which 
the statutory standard is laid out, the legislative history and the statutory 
findings contain language that may confuse the issue. On the one hand, 
the Act’s stated purpose is ‘‘to restore the compelling interest test as 
set forth in Sherbert v. Verner and Wisconsin v. Yoder, and to guarantee 
its application in all cases where free exercise of religion is substantially 
burdened’’ by government.** On the other hand, the statutory findings 





30. Under the statute, the government must ‘‘demonstrate”’ that an action that burdens 
religious exercise ‘‘is in furtherance of a compelling government interest.’’ Id. § 3(b)(1). 
‘‘Demonstrate’’ is defined as meeting ‘‘the burdens of going forward with the evidence 
and of persuasion.”’ Id. § 5(3). 

31. Id. § 3(b)(2). 

32. Id. § 3(c). 

33. Martin A. Schwartz, The Religious Freedom Restoration Act, N.Y. L.J., Feb. 15, 
1994, at 3, 10. 

34. RFRA § 4. 

35. Schwartz, however, argues that it is uncertain whether public officials can be 
sued in their individual capacities and, if so, whether they can invoke the various 
immunities available to officials sued under other civil rights actions. See Schwartz, 
supra note 33, at 3. 

36. RFRA § 2(b)(1) (citations omitted). 
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include a Congressional determination that ‘‘the compelling interest 
test as set forth in [pre-Smith] Federal court rulings is a workable test 
for striking sensible balances between religious liberty and competing 
prior governmental interests.’’*” In keeping with that finding, the com- 
mittee reports instruct courts to look to pre-Smith free exercise prece- 
dents in applying the statutory standard.** As some members of the 
House Judiciary Committee put it, ‘‘the purpose of the statute [was] to 
‘turn the clock back’ to the day before Smith was decided.’’® 

The potential conflict between these statements of legislative intent 
arises because Sherbert and Yoder often are regarded as the high-water 
marks of free exercise doctrine.*° According to this view, subsequent 
decisions have applied various versions of the compelling interest test, 
most of which have been more solicitous of state interests than were 
Sherbert and Yoder.*: The validity of this interpretation is suggested 
by the empirical evidence, which demonstrates that the government 
prevailed in most pre-Smith cases decided under the compelling interest 
test.‘ Application of the entire corpus of pre-Smith compelling interest 
test jurisprudence to cases arising under the RFRA thus likely would 





37. Id. § 2(a)(5). Prior to adoption of the RFRA, a few state courts avoided Smith by 
adopting the compelling interest test as a matter of state law. See, e.g., Smith v. Fair 
Empl. and Hous. Comm’n, 30 Cal. Rptr. 2d 395, 409 (Cal. Ct. App. 1994); Attorney Gen. 
v. Desilets, 636 N.E.2d 233, 235 (Mass. 1994); State v. French, 460 N.W.2d 2, 9 (Minn. 
1990). Because the standard applied in these cases is consistent with the federal com- 
pelling interest test, and because they deal with issues closely related to the one at hand, 
they are treated herein as appropriate grist for the analytical mill despite the statutory 
reference to ‘‘prior Federal’’ cases. So too are other relevant state court opinions that 
apply the federal standard. 

38. H.R. Rep. No. 88, supra note 27, at 6-7; S. Rep. No. 111, supra note 23, at 8-9. 

39. H.R. Rep. No. 88, supra note 27, at 15 (additional views of Rep. Hyde et al.). 

40. See, e.g., H.R. Rep. No. 88, supra note 27, at 15 (additional views of Rep. Henry 
Hyde et al.); Leon F. Szeptycki and Jean B. Arnold, The Religious Freedom Act, 88 
Epuc. L. REP. 907, 913-16 (1994). 

41. See H.R. Rep. No. 88, supra note 27, at 15-16 (additional views of Rep. Hyde et 
al.). Justice Scalia reviewed the compelling interest cases at length in Smith, arguing 
that the Supreme Court in post-Sherbert cases had rarely applied the compelling interest 
test and those few cases in which it had done so had given great deference to the 
government. Smith, 494 U.S. at 882-85, 110 S. Ct. at 1601-03. See also Linda J. Lacey, 
Gay Rights Coalition v. Georgetown University: Constitutional Values on a Collision 
Course, 64 Or. L. REv. 409, 447 (1986) (‘‘{T]he term ‘compelling’ has a remarkable 
variety of meanings in the religious liberty cases. These cases fail to articulate a consistent 
standard for the compelling interest test.’’). 

42. See H.R. Rep. No. 88, supra note 27, at 16 n.5 (additional views of Rep. Hyde. 
et al.) (state prevailed in 65 of 72 cases); Bradley, Beguiled, supra note 18, at 247 n.14 
(in a ‘‘random survey’’ of 100 cases, the state won 93). However, as described below in 
more detail, the pre-Smith cases that rejected free exercise claims generally are distin- 
guishable from the sorts of core religious activity at issue in our present context. 
Accordingly, even if passage of the Act does not lead courts to become generally more 
receptive to free exercise claims, the poor track record of free exercise claims in the pre- 
Smith case law does not necessarily carry over as a predictor of the outcome in cases 
like the CLS dispute. 
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provide less protection for religious exercise than would application of 
the test set forth in Sherbert and Yoder standing alone. 

The extent to which the RFRA will provide free exercise based 
exemptions from nondiscrimination policies and other neutral laws 
thus may depend in large part on which statement of legislative intent 
courts find most persuasive. Despite the statutory reference to restoring 
the test set forth in Sherbert and Yoder, a good case can be made for 
drawing on the entire corpus of compelling interest test jurisprudence 
when interpreting the RFRA. First, there is the statutory finding refer- 
ring to ‘‘prior Federal court rulings,’’ without limitation to Sherbert 
and Yoder.** Second, both committee reports on the legislation urge 
courts to look to pre-Smith decisions, again without limitation to 
Sherbert and Yoder.** Likewise, both committee reports advise against 
construing the statutory compelling interest test either more stringently 
or more leniently than was done prior to Smith.* 

While judicial decisions under the RFRA likely will rely on the entire 
corpus of pre-Smith case law when interpreting the RFRA,“ and while 
such decisions may not be quite as solicitous of free exercise claims as 
were Sherbert and Yoder, there is nevertheless some reason to believe 
that such claims may find greater acceptance under the Act than was 
the situation under pre-Smith case law as a whole. First, the compelling 
interest test now must be applied to all situations in which govern- 
mental action substantially burdens the exercise of religion. Therefore, 


courts no longer will be able to deny a free exercise based exemption 
from a neutral law simply by refusing to apply the compelling interest 
test.*’ 

Second, as Professor Bradley observes, the compelling interest test 
‘tis one of those things that has to be discussed retail, not wholesale.’’ 
While the RFRA establishes a single test, Congress acknowledged that 





43. See supra note 37 and accompanying text. 

44. See supra note 38 and accompanying text. 

45. H.R. Rep. No. 88, supra note 27, at 7; S. Rep. No. 111, supra note 23, at 9. 

46. They are in fact doing so. See, e.g., Powell v. Stafford, 859 F. Supp. 1343, 1347- 
48 (D. Colo. 1994) (relying on pre-Smith case law for proposition that government has 
no compelling interest in applying age discrimination statute to parochial school em- 
ployment); Lawson v. Dugger, 844 F. Supp. 1538, 1542 (S.D. Fla. 1994) (relying on pre- 
Smith case law for proposition that government has a compelling interest in maintaining 
prison order). 

47. Hence, for example, the RFRA compelling interest test effectively has displaced 
the lower standard applied by pre-Smith decisions to free exercise claims by prisoners. 
Campos v. Coughlin, 854 F. Supp. 194, 202 (S.D.N.Y. 1994); Allah v. Menei, 844 F. 
Supp. 1056, 1062-63 (E.D. Pa. 1994); Lawson v. Dugger, 844 F. Supp. 1538, 1541 (S.D. 
Fla. 1994). Some of the pre-Smith decisions in which the government prevailed because 
courts declined to apply the compelling interest standard still will come out in favor of 
the government under the RFRA, because those cases also did not involve a substantial 
burden on the free exercise of religion. See 139 Conc. Rec. $14,470 (daily ed. Oct. 27, 
1993) (colloquy between Sens. Hatch and Grassley). 

48. Bradley, Beguiled, supra note 18, at 260. 
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application of the test in a particular set of circumstances should take 
the factual context into account. From this perspective, the potential 
clash between the two statements of legislative intent can be resolved 
by recognizing that political opposition to the Act was led by conser- 
vatives who argued that the Act would make free exercise based 
exemptions from neutral laws more readily available in three specific 
factual settings: prisoner rights, abortion rights, and the military. In 
each area, pre-Smith decisions had rejected or sharply limited the 
availability of free exercise based exemptions from neutral laws.5? While 
Congress declined to exempt governmental action in these areas from 
the RFRA, Congress also indicated that courts should continue their 
policy of giving substantial deference to the governmental interests at 
stake in these situations.*? 

Congress’ careful preservation of the entire corpus of pre-Smith case 
law thus appears to be, at least in part, a response to concerns that the 
Act would open the floodgates to litigation in these specific situations, 
all of which were regarded as especially problematic.** Outside of these 
areas we might expect courts to be more receptive to free exercise 
claims under the Act. First, Congressional critics of the Act’s treatment 
of free exercise claims in these three specific areas generally supported 
the Act as applied to other contexts. In fact, some argued that the Act 
did not go far enough in protecting religious liberty in other contexts.™ 
Second, while the committee reports advised against applying the 


compelling interest test more or less stringently than did pre-Smith 
courts, the Act did retain the stated statutory purpose of restoring the 
compelling interest test as set forth in Sherbert and Yoder, which may 





49. See S. Rep. No. 111, supra note 23, at 9; 139 Conc. Rec. $14,467 (daily ed. Oct. 
27, 1993) (statement of Sen. Danforth). 

50. See H.R. Rep. No. 88, supra note 27, at 7-8; S. Rep. No. 111, supra note 23, at 
9-12. Most of the floor debate in fact focused on prisoner rights issues. See 139 Conc. 
Rec. $14,461-71 (daily ed. Oct. 27, 1993); 139 Conc. Rec. $14,350-68 (daily ed. Oct. 26, 
1993). 

51. See, e.g., O’Lone v. Estate of Shabazz, 482 U.S. 342, 107 S. Ct. 2400 (1987) 
(prisoner rights); Goldman v. Weinberger, 475 U.S. 503, 106 S. Ct. 1310 (1986) (military); 
see also Harris v. McRae, 448 U.S. 297, 100 S. Ct. 2671 (1980) (petitioners did not have 
standing to challenge the Hyde amendment because none demonstrated that she had 
sought an abortion on religious grounds). 

52. S. Rep. No. 111, supra note 23, at 10 (prisoner’s rights); id. at 12 (military). 

53. As Congressman Hyde explained, ‘‘Because the bill now clearly imposes a 
statutory standard that is to be interpreted as incorporating all ‘federal court cases’ prior 
to Smith, and [because] free exercise challenges to abortion restrictions [i.e., the Hyde 
Amendment] were ultimately unsuccessful prior to Smith, we are confident that although 
such claims may be brought pursuant to the Act, they will be unsuccessful.’’ H.R. REp. 
No. 88, supra note 27, at 16 (additional views of Rep. Hyde et al.). Senator Lieberman 
likewise asserted that the RFRA did not create a new standard for prisoner rights litigation, 
but merely restored the test used by most circuits prior to the O’Lone decision, which 
Senator Lieberman asserted had not allowed excessive claims by prisoners. 139 Conc. 
Rec. $14,462 (daily ed. Oct. 27, 1993). Accord id. at $14,464 (statement of Sen Coats). 

54. H.R. Rep. No. 88, supra note 27, at 16-17 (additional views of Rep. Hyde et al.). 








1994] RELIGIOUS FREEDOM RESTORATION ACT 379 


be read as indicating a Congressional preference for their version of 
the test.5> Third, it seems appropriate for courts to bear in mind 
Congress’ intent ‘‘[t]o assure that all Americans are free to follow their 
faiths free from governmental interference.’’** Courts cannot provide 
such assurances if their thumbs rest too heavily on the state’s side of 
the balance. Fourth, it also seems appropriate for courts to bear in mind 
the pervasive emphasis throughout the legislative history on the im- 
portance of religious liberty to our society.*’ In light of this evidence, 
it is fair to conclude that Congress intended to preserve ‘‘religious 
liberty to the fullest extent possible in a pluralistic society.’’* Pre- 
Smith decisions that gave short shrift to the value of religious liberty 
appear inconsistent with this legislative intent. As a result, those pre- 
Smith decisions that impose the fewest restrictions on the free exercise 
of religion should be given greatest weight in interpreting the Act.* 

The second statutory ambiguity relevant to the problem at hand relates 
to the question of standing. The Act forbids the government to sub- 
stantially burden a ‘‘person’s’’ exercise of religion. Similarly, the Act 
permits a ‘‘person’’ whose free exercise has been improperly burdened 
to raise the Act in a claim or defense.*' The question thus arises whether 
a religious organization is a ‘‘person’’ under the Act, with rights that 
may be asserted under the Act when the governmental action is directed 
at that group. 

Other than the bare statement that standing under the Act is to be 


governed by the ordinary Article III standing rules, neither the statute 
nor the committee reports shed light on this problem. That statement, 
however, coupled with Congress’ intent that courts should look to pre- 
Smith free exercise decisions in applying the Act, may lead one to 
conclude that religious organizations will have standing to raise claims 
under the Act.*? Although the case law governing organizational claims 
under the Free Exercise Clause is poorly-developed, bona fide religious 





55. Cf. Campos v. Coughlin, 854 F. Supp. 194, 203 (S.D.N.Y. 1994) (holding that 
the Act restores the compelling interest test as set forth in Sherbert and Yoder). 

56. S. Rep. No. 111, supra note 23, at 8. 

57. See, e.g., H.R. REP. No 88, supra note 27, at 2-6; S. Rep. No. 111, supra note 
23, at 4-8; 139 Conc. Rec. H8,713-15 (daily ed. Nov. 3, 1993); 139 Conc. Rec. S14,350- 
68 (daily ed. Oct. 26, 1993). 

58. H.R. Rep. No. 88, supra note 27, at 6 (quoting Smith, 494 U.S. at 903, 110 S. 
Ct. at 1613 (O’Connor, J., concurring)). 

59. After reviewing the statutory language and legislative history, Szeptycki and 
Arnold similarly concluded that, ‘‘at the very least,’’ persons challenging governmental 
action ‘‘will be able to argue that where the pre-Smith cases conflict, the one more 
favorable to religious practices should control under the Act.’’ Szeptycki and Arnold, 
supra note 40, at 916. 

60. RFRA § 3(a). 

61. Id. § 3(c). 

62. This conclusion is buttressed by the definition of ‘‘person’’ used elsewhere in 
the civil rights statutes, which includes both natural and legal persons. See, e.g., 42 
U.S.C. 2000e(a) (1988). 





380 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


organizations usually have been accorded direct standing to assert their 
own rights, or derivative standing to assert the rights of their members. 
In any event, because one can argue that university action against a 
student religious group burdens the free exercise of its members’ relig- 
ious beliefs, standing under the Act should be available to the organi- 
zation, its individual members, or both. 


B. Substantial Burden 


As applied to the University of Illinois’ denial of registered student 
organization status to CLS, the preliminary question is whether that 
action substantially burdened the exercise of the chapter members’ 
religious beliefs. Neither the Act nor its legislative history define the 





63. See, e.g., Gay Rts. Coalition of Georgetown Univ. Law Ctr. v. Georgetown Univ., 
536 A.2d 1, 30 n.23 (D.C. 1987) [hereinafter Gay Rights] (Catholic university entitled to 
raise free exercise defense to discrimination suit brought by homosexual rights organi- 
zations); see generally Blanding v. Sports & Health Club, Inc., 373 N.W.2d 784, 789-90 
(Minn. Ct. App. 1985) (discussing organizational standing rules in free exercise context), 
aff'd, 389 N.W.2d 205 (Minn. 1986). 

Professor Lupu vigorously argues that religious organizations should not have either 
direct or derivative standing to assert free exercise claims. See Ira C. Lupu, Free Exercise 
Exemption and Religious Institutions, 67 B.U. L. Rev. 391, 422-431 (1987). Lupu’s 
standing analysis, however, appears to be driven mainly by his desire to make free 
exercise exemptions from discrimination laws as rare as possible. See id. at 429. In other 
words, his standing arguments are driven by his policy belief that nondiscrimination 
statutes usually should prevail over religious liberty. In any case, Lupu’s arguments are 
fundamentally flawed because they are premised on the notion that free exercise rights 
‘are quintessentially rights of [individual] autonomy.” Id. at 422. The trouble with this 
argument is that it ignores the quintessentially corporate nature of virtually all religions 
active in American life. People generally exercise religious beliefs collectively, not as 
autonomous individuals. Organizational standing to assert free exercise rights thus reflects 
the basic nature of religious experience. It also is an important mechanism for ensuring 
religious liberty. As Professor Bradley explains, an over-emphasis on individual autonomy 
“obscures the liberty-enhancing virtues of the autonomy of the church as an institution, 
not least its historically pivotal role in guarding against political absolutism.’’ Gerard V. 
Bradley, Church Autonomy in the Constitutional Order: The End of Church and State?, 
49 La. L. REv. 1057, 1072 (1989). 

64. Although the focus of this essay is the free exercise problems posed by university 
nondiscrimination policies, it is worth pointing out that such policies also conflict with 
the free speech and free association rights of student religious groups and their members. 
An apt precedent for the speech issues at stake in this situation is New York County Bd. 
of Ancient Order of Hibernians v. Dinkins, 814 F. Supp. 358 (S.D.N.Y. 1993) [hereinafter 
cited as Hibernians]. The Ancient Order of Hibernians (AOH) had sponsored an annual 
St. Patrick’s Day parade for many years. New York City denied AOH a permit for the 
1993 parade because AOH refused to permit the Irish Lesbian and Gay Organization to 
march in the parade. The refusal allegedly violated a city ordinance prohibiting discrim- 
ination on the basis of sexual orientation. Judge Duffy concluded that the parade was a 
form of speech, pursuant to which AOH conveyed a message supporting the Roman 
Catholic Church and its teachings. Id. at 366-67. Judge Duffy further concluded that the 
city’s refusal of a parade permit violated AOH’s free speech rights because the city was 
attempting to change the nature of AOH’s message by forcing it to accept parade 
participants whose message AOH believed to be inconsistent with the teachings of its 
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concept of substantial burden. In view of the analysis in the preceding 
section, however, this essay assumes that courts will draw upon the 
entire corpus of pre-Smith decisions on point, just as they may be 
expected to do with respect to both the compelling interest and the 





church. Id. at 368. Although Judge Duffy did not discuss AOH’s free exercise claims, it 
is hard to overlook the significance of the religious nature of the speech at issue. AOH 
had adopted rules designed to prevent persons or groups from using the parade to present 
messages inconsistent with the religious message AOH sought to convey. Id. at 361. 

According to the Massachusetts Supreme Judicial Court, this is a key factor distin- 
guishing the result in Hibernians from the outcome in Irish-American Gay, Lesbian and 
Bisexual Group of Boston v. City of Boston, 636 N.E.2d 1293 (Mass. 1994) [hereinafter 
cited as Boston]. In the latter case, a homosexual rights group sought to march in Boston’s 
annual St. Patrick’s Day parade. The organization was excluded by the parade’s sponsors. 
In holding that the free speech rights of the parade’s sponsors did not entitle them to 
exclude the homosexual rights group in violation of a statute prohibiting discrimination 
in public accommodations on the basis of sexual orientation, the court distinguished 
Hibernians on the grounds that AOH ‘“‘in fact had used the parade as a means of 
expression, that the admission process was selective, and that it had adopted rules to 
prevent parade participants from using that parade as a forum to express views incon- 
sistent with the views of the Ancient Order of Hibernians or the Roman Catholic Church.”’ 
Id. at 1299. CLS meetings resemble the parade at issue in Hibernians much more closely 
than the one at issue in Boston. Like AOH, CLS adopted rules designed to ensure that 
its leaders and members adhere to and convey the religious message that CLS wished to 
foster. See infra note 68 and accompanying text. 

The rights protected by the First Amendment imply a ‘“‘right to associate with others 
in pursuit of a wide variety of political, social, economic, educational, religious, and 
cultural ends.’’ Roberts v. United States Jaycees, 468 U.S. 609, 622, 104 S. Ct. 3244, 
3251 (1984). This freedom of association ‘‘presupposes the freedom to identify the people 
who constitute the association, and to limit the association to those people only.”’ 
Democratic Party v. Wisconsin ex rel Lafollette, 450 U.S. 107, 122, 101 S. Ct. 1010, 
1019 (1981). To be sure, the Supreme Court has held that a state may apply nondiscrim- 
ination laws to certain organizations without violating their free association rights. See, 
e.g., Rotary Int’l v. Rotary Club of Duarte, 481 U.S. 537, 107 S. Ct. 1940 (1987); Roberts, 
468 U.S. at 629, 104 S. Ct. at 3255. These cases, however, are distinguishable from the 
problem at hand on various grounds. First, they involved discrimination on the basis of 
gender, which the Court held to be invidious, while discrimination on the basis of sexual 
orientation is not invidious as a matter of law. See infra note 123. Second, the associations 
involved were neither religious in nature nor engaged in religious activities. The free 
association rights of groups engaged in core religious activities generally will receive 
more protection than those of groups engaged in commercial activities. See Roberts, 468 
U.S. at 633-36, 104 S. Ct. at 3257-59 (O’Connor, J., concurring); see generally Lupu, 
supra note 63, at 433-35. Indeed, based on the Supreme Court’s free association decisions, 
Professor Lupu concludes, ‘‘A religious organization may use any criteria in choosing 
its members, and it always may exclude nonmembers from employment positions of 
associational significance.’ Id. at 431. Third, where application of nondiscrimination 
laws would interfere with the association’s ability to carry out its purposes, their free 
association rights may prevail. See Rotary, 481 U.S. at 548, 107 S. Ct. at 1947. As argued 
in this section, this is the situation faced by CLS and similarly-situated student religious 
groups subject to university nondiscrimination policies. Finally, the Supreme Court 
determined that the state had a compelling interest in eradicating private gender discrim- 
ination that outweighed any incidental effect the application of nondiscrimination laws 
would have on the associations at bar. Id. at 549, 107 S. Ct. at 1947. The state will not 
be able to make such a showing in this context. See infra Part II.C. 
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least restrictive means elements. This essay further assumes that on 
close questions, especially those in which pre-Smith decisions reached 
inconsistent results, precedents most favorable to free exercise claims 
will tend to receive greater weight than those giving short shrift to 
religious liberty. 

Conduct that is motivated by religious belief is accepted as one of 
the ways in which people exercise their religious beliefs, even when 
such conduct takes the form of discrimination against some individual 
or class.® It also is accepted generally that requiring religious organi- 
zations to comply with nondiscrimination statutes or policies constitutes 
a burden on the exercise of their religious activities.°° The remaining 
question is whether that burden is substantial. 

Like many other student religious organizations, CLS engages prin- 
cipally in a variety of activities that go to the heart of religious exercise: 
evangelism, bible study, fellowship, and the like. The ability to dis- 
criminate in choosing the members who participate in these activities, 
and especially the leaders who organize them, is an integral aspect of 
free exercise. As Justice Brennan has observed, 





65. Attorney Gen. v. Desilets, 636 N.E.2d 233, 237-38 (Mass. 1994). As a threshold 
issue, the religious belief must be held sincerely. Perhaps because of fears that a more 
searching inquiry would raise Establishment Clause concerns, courts generally accept a 
claimant’s assertion with respect to the sincerity of religious beliefs without very much 
in the way of testing. See id. at 237. As one court nicely put it, ‘‘We thus accept on 
faith, as it were, the sincerity of plaintiff’s’’ beliefs. Smith v. Fair Empl. and Hous. 
Comm’n, 30 Cal. Rptr. 2d 395, 398 (Cal. Ct. App. 1994). Note that the belief need not 
be held by all members of the sect. Id. Hence, the mere fact that not all Christians regard 
homosexuality as sinful is irrelevant to the rights of those who do. The beliefs that lead 
CLS to take its position are discussed infra note 68 and accompanying text. 

66. Courts routinely conclude that the application of nondiscrimination statutes to 
religious organizations constitutes the requisite substantial burden. Courts in several 
jurisdictions have found that laws prohibiting discrimination on the basis of marital 
status substantially burden the free exercise rights of landlords who decline to rent to 
unmarried cohabitants. Desilets, 636 N.E.2d at 237; Smith, 30 Cal. Rptr. 2d at 398-99. 
See also Gay Rights, 536 A.2d at 31 (ordinance prohibiting discrimination on‘the basis 
of sexual orientation substantially burdened the religious exercise of a Catholic University 
that refused to confer various benefits on groups of homosexual students); Madsen v. 
Erwin, 481 N.E.2d 1160, 1166 (Mass. 1985) (state law forbidding discrimination in 
employment on the basis of sexual orientation substantially burdened free exercise rights 
of a church-published newspaper); Dignity Twin Cities v. Newman Ctr. and Chapel, 472 
N.W.2d 355, 357 (Minn. Ct. App. 1991) (city ordinance forbidding rental discrimination 
on basis of sexual orientation would be a substantial burden if applied to a Catholic 
Church acting as landlord of a religious office facility). 

In light of the weight of this precedent, it would be surprising indeed if a court held 
that CLS’ exercise of religion was not burdened substantially by the University’s actions. 
This is especially true when the nature of those activities is considered. Each of the 
cases just cited involved religious individuals or organizations acting in a commercial 
or secular setting. In contrast, as discussed below, CLS principally is engaged in core 
religious and worship activities. Government action that threatens such activities receives 
even closer judicial scrutiny than does governmental action that merely requires believers 
to act in ways that offend their religious sensibilities. See infra notes 137-139 and 
accompanying text. 
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[A religious] community represents an ongoing tradition of shared 
beliefs, an organic entity not reducible to a mere aggregation of 
individuals. Determining that certain activities are in furtherance 
of an organization’s religious mission, and that only those com- 
mitted to that mission should conduct them, is thus a means by 
which a religious community defines itself. Solicitude for a church’s 
ability to do so reflects the idea that furtherance of the autonomy 
of religious organizations often furthers individual religious free- 
doms as well.®” 


Accordingly, virtually no one disputes that a Protestant church could 
refuse to hire a Muslim as its minister. But permitting student religious 
organizations to exclude atheists and adherents to other religions from 
membership and leadership is not enough. If the organization is to 
further its religious mission, it must be able to exclude all who do not 
share its members’ beliefs. 

Like many other evangelical and Catholic groups, CLS insists that 
barring unrepentant practicing homosexuals is essential to ensuring that 
its religious activities are conducted only by those who are committed 
to its religious mission. On behalf of a student chapter at the University 
of Michigan, for example, the national organization argued that: 


The unrepentant practice of homosexual activity squarely violates 
our members’ understanding of the teaching of the Bible, the book 
that we revere as our sacred authority on how to have a relation- 
ship pleasing to God. If a student disagrees with that teaching, 
and continues to engage in homosexual activity, he or she is still 
welcome to continue attending the chapter meetings. But that 
student would not be qualified to vote or to lead the group. This 
is not because the member or leaders must pretend to be perfect, 
nor because some sin is deemed to be worse than others, but 
because such unrepentant sexual misconduct indicates that (s)he 
rejects the authority of the Bible over every facet of a believer’s 
faith and practice. The same would be true if a student engaged 
in heterosexual promiscuity, racist bigotry, callous indifference to 
the needs of others or other behavior contrary to the teaching of 
the Bible, and remained unrepentant of it. Thus, a student qualifies 
for membership and leadership of our chapter by sharing a belief 
in the authority of the teachings of Christ, desiring to share them 
with others and seeking to conform one’s life accordingly.” 





67. Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-Day 
Saints v. Amos, 483 U.S. 327, 342, 107 S. Ct. 2862, 2871 (1987) (Brennan, J., concurring). 
68. Letter from Steven T. McFarland, Director, Center for Law & Religious Freedom, 
to Regent Deane Bakery 2 (Sept. 22, 1993) (emphasis in original) [hereinafter cited as 
McFarland Letter]. The University of Illinois chapter takes essentially the same position, 
noting that it views homosexual conduct as a sin and that unrepentant continuation of 
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By requiring CLS and like-minded religious organizations to ignore the 
sexual orientation of persons seeking membership or leadership posi- 
tions within the group, the University thus opens such groups to those 
who do not share its religious beliefs. Worse yet, the University forces 
CLS to accept as members and leaders persons who may seek to change 
the group’s religious mission. As such, the University effectively com- 
pels CLS to relinquish a central tenet of its message: if Christ is the 
Lord of someone’s life, that individual will not knowingly continue to 
disobey Biblical directives as the group perceives them.® Requiring 
CLS to adhere to a nondiscrimination policy with respect to sexual 
orientation thus blatantly interferes with the core of the group’s relig- 
ious beliefs and mission.” 

The University might have argued that a denial of registered student 
organization status was not a punishment of CLS, but simply the 
withholding of a benefit. Given that the Act applies to denials of 
benefits as well as to any other action that burdens religious exercise,” 
however, this argument would have failed. In context, moreover, this 
distinction is facetious. The University’s refusal to register CLS harmed 
the chapter in a variety of ways. First, CLS was stigmatized as a 
discriminatory organization.”? Second, the chapter was denied access 
to funds made available to other student groups, and which had been 





any sin would bar a member from leadership position. Memorandum from J. Thomas 
Witek, Vice-President of the University of Illinois Christian Legal Society, to Thomas M. 
Mengler, Dean of the University of Illinois College of Law 10-11 (Feb. 8. 1994) [hereinafter 
cited as Witek Memorandum]. A useful summary of the evangelical position on homo- 
sexuality is provided by R.E.O. White, Homosexuality, in EVANGELICAL DICTIONARY OF 
THEOLOGY 528, 529-30 (Walter A. Elwell ed. 1984). 

Interestingly, the CLS chapter indicated that it would also exclude from leadership 
those who engage in ‘‘other sorts of sexual behavior outside Biblical mandates such as 
premarital sex or adultery.’’ Witek Memorandum at 11, n.4. Query whether doing so 
would run afoul of university policies prohibiting discrimination on the basis of marital 
status. In Illinois, at least, the answer is that it probably would not. Under Illinois law, 
discrimination against unmarried cohabitants is not deemed to be discrimination on the 
basis of marital status. See Mister v. A.R.K. Partnership, 553 N.E.2d 1152 (Ill. Ct. App. 
1990). 

69. See McFarland Letter, supra note 68, at 2; Witek Memorandum, supra note 68, 
at 2-3. 

70. Official compulsion to affirm a belief one does not hold directly violates the right 
of free exercise. Gay Rights, 536 A.2d at 22-23. In Gay Rights, the lead opinion concluded 
that requiring Georgetown University to grant recognition to a homosexual rights group 
would constitute such a violation. Id. at 26. To the extent that requiring CLS to sign the 
nondiscrimination pledge similarly can be deemed an affirmation by CLS of its concur- 
rence with the policies reflected therein, such a requirement would run afoul of this 
constitutional proscription. For a more detailed treatment of this and other issues raised 
by Gay Rights, see Fernand N. Dutile, God and Gays at Georgetown: Observations on 
Gay Rights Coalition of Georgetown University Law Center v. Georgetown University, 15 
J.C. & U.L. 1 (1988). 

71. H.R. Rep. No. 88, supra note 27, at 6. 

72. Such a stigma constitutes a substantial burden on the free exercise of religion. 
See Desilets, 636 N.E.2d at 240. 
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made available to it in prior years. Third, CLS was barred from on- 
campus fundraising activities. Finally, the foregoing sanctions, taken 
together, deterred CLS from conducting publicly-visible activities on 
University grounds for fear that doing so would lead to the imposition 
of further sanctions. In effect, the denial of registered student organi- 
zation status amounted to a punishment because it left CLS virtually 
no means by which to carry out the public aspects of its religious 
mission. 

The University likewise might have argued that CLS waived its free 
exercise rights by seeking access to public facilities. This argument, 
however, improperly conflates equality of access and free exercise. A 
religious group does not lose its free exercise rights simply because it 
seeks equal access to some public benefit.”* The Supreme Court has 
confirmed this view, holding, ‘‘Where the state . . . denies [receipt of 
an important] benefit because of conduct mandated by religious belief, 
thereby putting substantial pressure on an adherent to modify his 
behavior and to violate his beliefs, a burden upon religion exists.’’” 
This is precisely what the University did when it denied CLS registered 
organization status. Because the injuries caused by the University’s 
actions pressured CLS to change its behavior and beliefs, those actions 
satisfy the substantial burden test. 


C. Compelling Interest 


Under the RFRA, the substantial burden imposed on CLS by the 
University of Illinois’ nondiscrimination policy required the University 
to justify its actions by showing that the state has a compelling interest 
in prohibiting private discrimination on the basis of sexual orientation. 
The Supreme Court precedent most nearly on point is Bob Jones 
University v. United States,”> in which the Court rejected free exercise 
arguments made by a university that was denied tax exempt status 
because of its racially discriminatory policies. In concluding that the 





73. Stephen Carter makes a similar point in discussing New York City’s efforts to 
force the organizers of a St. Patrick’s Day parade to include homosexual marchers: 
The only difference . . . between the attempt to regulate the Hibernians in their 
march and an attempt to limit what a religion is allowed to preach in its place 
of worship is that the Hibernians were on public property. But it is absurd to 
say that because a public license is obtained, traditional religious freedom is 
surrendered. The religious significance of an event does not disappear because 
permission is granted to perform it on public ground. Religious significance 
does not even diminish. And if the religious significance entails discrimination 
— or other policies the state could never accept for its own activities — that 
is simply a cost of a freedom that the society should scrupulously protect. 
STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: HOw AMERICAN LAW AND POLITICS TRIVIALIZE 
RELIGIOUS DEVOTION 149 (1993). 
74. Thomas v. Review Bd. of Ind. Empl. Sec. Div., 450 U.S. 707, 717-18, 101 S. Ct. 
1425, 1432 (1981). 
75. 461 U.S. 574, 103 S. Ct. 2017 (1983). 
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federal government had a compelling interest in eradicating private 
racial discrimination, the Court relied on two principal factors.”* First, 
the Court looked to its own pronouncements dealing with the consti- 
tutional status of racial discrimination that ‘‘establishe[d] beyond doubt 
th{e] Court’s view that racial discrimination in education violates a 
most fundamental national public policy, as well as the rights of 
individuals.’’”? Second, the court examined the numerous legislative 
and executive pronouncements against racial discrimination, finding 
that they also ‘‘testif[ied] to the public policy against racial discrimi- 
nation.’’”® Having found from this body of evidence that the government 
had an interest in proscribing racial discrimination of the sort practiced 
by Bob Jones University, the Court then concluded that the interest 
was sufficiently compelling to outweigh the burden imposed on the 
university by denial of tax benefits.” 

In assessing whether eradicating private discrimination on the basis 
of sexual orientation similarly constitutes a compelling government 
interest, it is critical to remember that the government bears the burden 
of proof with respect to this issue.®° Because of the RFRA’s stated 
purpose of restoring the Sherbert test, it is also worth recalling the 
Supreme Court’s admonition therein ‘‘that no showing merely of a 
rational relationship to some colorable state interest wfill] suffice; in 
this highly sensitive constitutional area, ‘[oJnly the gravest abuses, 
endangering paramount interests, give occasion for permissible limita- 
tion’’’ on the right of free exercise.** In light of these considerations, 
application of the Bob Jones factors suggests that the state’s interest in 
ending discrimination on the basis of sexual orientation is not suffi- 





76. Id. at 604, 103 S. Ct. at 2035, which cross-references the Court’s analysis earlier 
in the case, id. at 592-96, 103 S. Ct. at 2029-80. 

77. Id. at 593, 103 S. Ct. at 2029. 

78. Id. at 594, 103 S. Ct. at 2029. 

79. Id. at 604, 103 S. Ct. at 2035. 

80. See supra note 30 and accompanying text. 

81. Sherbert v. Verner, 374 U.S. 398, 406, 83 S. Ct. 1790, 1795 (1963) (quoting 
Thomas v. Collins, 323 U.S. 516, 530, 65 S. Ct. 315, 322 (1945)). Accord Wisconsin v. 
Yoder, 406 U.S. 205, 215, 92 S. Ct. 1526, 1533 (1972) (‘‘{OJnly those interests of the 
highest order and those not otherwise served can overbalance legitimate claims to the 
free exercise of religion.’’). Recall that even Smith retained the compelling interest test 
with respect to so-called hybrid situations. See supra note 17. In such a situation, the 
Court recently admonished: 

The compelling interest standard that we apply once a law fails to meet the 
Smith requirements is not ‘‘water[ed] ... down’’ but ‘‘really means what it 
says.’’ A law that targets religious conduct for distinctive treatment or advances 
legitimate government interests only against conduct with a religious motivation 
will survive strict scrutiny only in rare cases. 
Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 113 S. Ct. 2217, 2233 (1993). Now 
that the compelling interest standard once again applies to all government actions that 
substantially burden religious exercise, such actions presumably also ‘‘will survive strict 
scrutiny only in rare cases.”’ All this, of course, is subject to the qualifications discussed 
supra notes 36-59 and accompanying text. 
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ciently compelling to outweigh the free exercise rights of religious 
organizations that discriminate on that basis. *? 


1. Constitutional Status 


As in Bob Jones, judicial pronouncements on the constitutional status 
of discrimination based on sexual orientation prove a useful starting 
point for analysis. If a strong constitutional proscription of state dis- 
crimination on a particular basis exists, we may infer, at least prelim- 
inarily, that the same policy rationales justifying the constitutional 
proscription give rise to a compelling governmental interest in eradi- 
cating private discrimination on the same basis. Conversely, if the 
Constitution permits the state to discriminate on a particular basis, we 
may draw the opposite inference. ** 

Under the Equal Protection Clause, classifications of persons by the 
state generally are subject to review under one of three standards.” 
The rational relationship test has the broadest scope of application. 
Once triggered, it requires only that the classification bear a rational 
relationship to some lawful government policy. The challenged classi- 
fication will be upheld if it is at least arguable that such a relationship 
exists.®5 

If the classification involves a so-called ‘‘suspect class,’’ however, 
the court will apply the strict scrutiny test. If this test is triggered, the 


standard of review changes in two important ways. First, it is no longer 
enough that the classification relate to a lawful government purpose. 
Instead, the government must show that it is pursuing a compelling 





82. Stephen Carter surely is not a conservative. To the contrary, he supports bans on 
discrimination against homosexuals and deplores the social agenda of the so-called 
Religious Right. Carter, supra note 73, at 155 n.*, 264-68. Yet, Carter (albeit seemingly 
somewhat reluctantly) concludes that free exercise claims may prevail as against statutes 
proscribing discrimination on the basis of sexual orientation, but not with respect to race 
or gender. Id. at 154-55. 

83. Courts routinely look to the constitutional status of the form of discrimination at 
issue to determine whether the state has a compelling interest in eradicating such 
discrimination. E.g., Smith, 30 Cal. Rptr. 2d at 404 (marital status discrimination); 
Swanner, 874 P.2d at 289 (Moore, C.J., dissenting) (same); Gay Rights, 536 A.2d at 72 
(Belson, J., dissenting) (sexual orientation discrimination); cf. Roberts, 468 U.S. at 625, 
104 S. Ct. at 3253 (free association version of compelling interest test met with respect 
to statute proscribing gender discrimination); Widmar v. Vincent, 454 U.S. 263, 270-71, 
102 S. Ct. 269, 275 (1981) (compelling state interest in maintaining church-state separation 
inferred from Establishment Clause); Gay Rights, 536 A.2d at 36 (noting ‘‘parenthetically,”’ 
in the course of its compelling interest analysis, that homosexuals have most of the 
characteristics of a suspect class). 

84. See generally RoTUNDA & Nowak, supra note 22, at 14-19. 

85. Id. at 14. Commentators differ on whether state discrimination on the basis of 
sexual orientation would pass muster under a rational relationship standard. Compare 
EDITORS OF THE HARVARD LAW REVIEW, SEXUAL ORIENTATION AND THE LAW 47-54 (1990). 
{hereinafter HARVARD Law REviEw] (discrimination reviewed under the rational relationship 
test likely to be upheld) with Rorunpa AND Nowak, supra note 22, at 370-71 (discussing 
arguments that might be successful under the rational relationship test). 
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state interest. Second, the government must show that the classification 
is narrowly tailored to advance that compelling interest.®* Racial mi- 
norities are a well-established — indeed, the best established — suspect 
class.®” Therefore, classifications based on race, especially classifications 
that discriminate against blacks, are subject to the most exacting version 
of the strict scrutiny test.®* 

In a growing number of situations, most notably gender discrimina- 
tion, the Court applies an intermediate degree of scrutiny.® If triggered, 
intermediate scrutiny requires the state to show that the classification 
has a substantial relationship to some important state interest. As the 
name implies, the state is more likely to prevail under this test than 
under the strict scrutiny test, but is less likely to do so than under the 
rational relationship test. 

The Supreme Court has not addressed the question of whether ho- 
mosexuals are a suspect class for equal protection purposes. The most 
directly relevant precedent is Bowers v. Hardwick, in which the Court 
upheld a state sodomy statute that criminalized private consensual 
homosexual intercourse. Given Bowers, it seems unlikely that the Court 
would review state discrimination on the basis of sexual orientation 
under an equal protection standard that was any more exacting than 
the rational relationship test, although the Court’s changing composi- 
tion admittedly makes predictions of this sort somewhat like shooting 
at a moving target. In Bowers, the Court rejected claims that a right to 
engage in homosexual activity was ‘‘implicit in the concept of ordered 
liberty.’’*? The Court declined to treat homosexual activity as a funda- 
mental right for purposes of the Due Process Clause. The state had 
conceded that the sodomy statute would be unconstitutional if applied 
to married heterosexuals, but while the statute thus de facto discrimi- 
nated against homosexuals and unmarried heterosexuals, this discrim- 
inatory treatment did not appear to trouble the Court.® Finally, the 
Court rejected the plaintiff’s argument that the law was invalid because 
it reflected majoritarian sentiments that homosexuality is immoral. 





86. ROTUNDA & Nowak, supra note 22, at 15-16. 

87. Id. at 67. 

88. Id. at 106-12. 

89. Id. at 16-19. 

90. 478 U.S. 186, 106 S. Ct. 2841 (1986). 

91. Id. at 194, 106 S. Ct. at 2846. 

92. Id. at 194-95, 106 S. Ct. at 2846. 

93. Gerard V. Bradley, Remaking the Constitution: A Critical Reexamination of the 
Bowers v. Hardwick Dissent, 25 WaKE Forest L. REv. 501, 507 (1990). 

94. Bowers, 478 U.S. at 196, 106 S. Ct. at 2847-48. One argument in favor of granting 
homosexuals suspect class status is based on the proposition that any classification that 
suggests that heterosexuality is morally superior to homosexuality violates the dignity 
and respect due to the autonomous choices of self-defining persons. Cf. ROTUNDA AND 
Nowak, supra note 22, at 264 (arguing that it is difficult for the Supreme Court ‘‘to 
explain why the right to privacy should not include a right of personal autonomy 
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None of this suggests the Court would give much credence to arguments 
that homosexuals are a suspect class.% 

One comes away from Bowers with two bits of data relevant to the 
problem at hand. First, the state may criminalize homosexual conduct. 
If the state has done so, which Illinois admittedly has not, it is hard 
to see how the state can claim a compelling interest in ending private 
discrimination against those who engage in such conduct.® Second, 
given that homosexuals probably are not a suspect class, it is much 
harder to infer that the state has a compelling interest in eradicating 
private discrimination on the basis of sexual orientation than is the 
case with respect to discrimination based on race.°*” 





regarding sexual activity between consenting adults if the state is unable to demonstrate 
social harm resulting from that activity’). In fact, this argument is premised more on 
liberal political morality than on constitutional principle. See Bradley, Bowers, supra 
note 93, at 519. Put another way, the notion that personal sexual autonomy justifies 
treating homosexuals as a suspect class is supported by neither the history nor the text 
of the Constitution. See id. at 526-31. For more detailed discussion of the merits of 
granting suspect class status to homosexuals, compare HARVARD Law REVIEW, supra note 
85, at 56-61 (pro) with Richard F. Duncan, Who Wants to Stop the Church: Homosexual 
Rights Legislation, Public Policy, and Religious Freedom, 69 Notre DAME L. REv. 393, 
407-11 (1994) (con). 

95. See ROTUNDA AND Nowak, supra note 22, at 370 (‘‘Because of the Supreme Court’s 
decision in Bowers, it appears unlikely that [state discrimination on the basis of sexual 
orientation] would be subject to any form of strict judicial review on the basis that the 
law would regulate a fundamental right.’’); Shelley K. Wessels, Note, The Collision of 
Religious Exercise and Governmental Nondiscrimination Policies, 41 Stan. L. Rev. 1201, 
1227 (1989) (‘‘reasonable to conclude from [Bowers] that the Court would not consider 
sexual orientation to be a protected classification’). The lower courts generally have 
rejected claims that homosexuals are a suspect class. See, e.g., Sever v. Alaska Pulp 
Corp., 978 F.2d 1529, 1537 (Sth Cir. 1992) (dictum); High-Tech Gays v. Defense Indus. 
Sec. Clearance Office, 895 F.2d 563, 572-74, reh’g denied, 909 F.2d 375 (9th Cir. 1990); 
Ben-Shalom v. Marsh, 881 F.2d 454, 464-65 (7th Cir. 1989), cert. denied, 494 U.S. 1004 
(1990); Woodward v. United States, 871 F.2d 1068, 1076 (Fed. Cir. 1989), cert. denied, 
494 U.S. 1003 (1990); Padula v. Webster, 822 F.2d 97, 103-04 (D.C. Cir. 1987); see 
generally HARVARD Law REviEW, supra note 85, at 55; cf. Mary C. DUNLAP, EMPLOYMENT 
in SEXUAL ORIENTATION AND THE LAW 5-17 to -22 (Roberta Achtenberg ed. 1991) (noting 
absence of ‘‘helpful’’ equal protection precedents). But cf. Steffan v. Aspin, 8 F.3d 57 
(D.C. Cir. 1993) (while classifications based on homosexual conduct are not suspect, 
question remains open whether classifications based on homosexual orientation are 
suspect), vacated en banc, 1994 U.S. App. LEXIS 9977 (D.C. Cir. Jan. 7, 1994); Pruitt 
v. Cheney, 963 F.2d 1160, 1165-66 (9th Cir. 1991) (Hardwick does not preclude appli- 
cation of ‘‘active rational basis’’ test to ‘‘a classification of homosexuals’’), cert. denied, 
113 S. Ct. 655 (1992). 

96. See State v. French, 460 N.W.2d 2, 10 (Minn. 1990) (Yetka, J.) (‘““How can there 
be a compelling state interest in promoting fornication when there is a state statute on 
the books prohibiting it?’’); cf. Mister v. A.R.K. Partnership, 553 N.E.2d 1152, 1157-59 
(Ill. App.) (in light of criminal statute prohibiting fornication, court declined to interpret 
prohibition of housing discrimination on the basis of marital status as protecting unmar- 
ried cohabitants), appeal denied, 561 N.E.2d 694 (Ill. 1990); French, 460 N.W.2d at 5-7 
(same). 

97. HARVARD Law REviEW, supra note 85, at 160 (‘‘[A]bsent heightened [judicial] 
scrutiny of sexual orientation discrimination, the state interest in eradicating prejudice 
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Even if the Supreme Court eventually deems homosexuals to be a 
suspect class, however, one need not necessarily infer that the state 
has a compelling interest in eradicating private discrimination on the 
basis of sexual orientation. Recognizing homosexuality as a suspect 
classification merely permits one to draw such an inference, it does 
not require one to do so. Indeed, it might be said that according suspect 
class status to homosexuals merely would set the stage for a clash of 
rights: that of homosexuals to be free from discrimination versus that 
of religious believers to practice their religion freely. Is it self-evident 
that the former—a judicially and politically created right of recent 
vintage—trumps the latter—a long-standing right explicitly established 
by the Constitution’s text? I believe it is not.” 


2. Legislative Pronouncements 


Despite a few cases suggesting the contrary,® the better view is that 
the mere existence of a statute or ordinance proscribing discrimination 
on some basis does not establish that the state has a compelling interest 
in eradicating such discrimination.’° To hold otherwise would render 
the compelling interest standard nugatory. As one court explained: 


It is self-evident the Legislature cannot by statute establish that a 
government interest is so compelling as to override conflicting 
constitutional rights. When legislative abridgement of constitu- 
tional rights is asserted, the courts must be astute to examine the 
effect of the challenged legislation. ‘‘Mere legislative preferences 
or beliefs respecting matters of public convenience may well 
support regulation directed at other personal activities, but be 
insufficient to justify such as diminishes the exercise of rights so 
vital to the maintenance of democratic institutions.’’ ‘‘In the end, 
the judiciary must complete the task of determining whether a 





will not be a sufficiently compelling justification for restricting the right to free exercise 
of one’s religion.’’). 

98. See infra note 117. 

99. See, e.g., Swanner, 874 P.2d at 282-83; Gay Rights, 536 A.2d at 41-43 (Newman, 

J., concurring). The issue at hand previously arose at Central Michigan University, among 
other schools. The Central Michigan dispute was resolved in favor of the student religious 
organizations when university counsel issued an opinion that the university could not 
constitutionally require student religious organizations to comply with the university’s 
policy against discrimination on the basis of sexual orientation in the selection of their 
leadership or membership. Letter from Lynch, Gallagher, Lynch & Martineau to the 
University Community 1-13 (Nov. 17, 1993) [hereinafter CMU Opinion] (copy on file 
with author). In the course of their opinion, however, CMU counsel distinguished 
discrimination on the basis of sexual orientation from other forms of discrimination 
principally on the grounds that the former has not been statutorily proscribed by the 
national or state legislature. Id. at 11-12. Hence, while Central Michigan reached the 
right result, it did so for precisely the wrong reasons. 

100. See, e.g., Smith, 30 Cal. Rptr. 2d at 404; Gay Rights, 536 A.2d at 33; Desilets, 
636 N.E.2d at 241-42. 
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particular governmental policy is sufficiently compelling to over- 
ride a claimed constitutional right.’’™ 


This is so because ‘‘[t]he very purpose of a Bill of Rights was to 
withdraw certain subjects from the vicissitudes of political controver- 
sies, to place them beyond the reach of majorities and officials and to 
establish them as legal principles to be applied by the courts.’ 

This view is consistent with, if not compelled by, the RFRA’s leg- 
islative history. The Senate Judiciary Committee report justified the Act 
on the grounds that ‘‘State and local legislative bodies cannot be relied 
upon to craft exceptions from laws of general application to protect the 
ability of religious minorities to practice their faiths, an explicit fun- 
damental constitutional right.’’°* Accordingly, the Act effectively cre- 
ates an automatic exemption to every state statute that burdens religion 
but does not further a compelling interest.1°* The fundamental purpose 
of the Act would be undermined if mere enactment of a statute lacking 
an exemption for religious groups constituted evidence of the requisite 
compelling interest. 

Nevertheless, courts routinely view legislative proscriptions on the 
form of discrimination at issue to be relevant to the decision of whether 
the state has a compelling interest in eradicating private discrimination 
on that basis.1°° Where there is a pervasive legislative effort to eliminate 


such discrimination, over and above the particular statute in question, 
courts are more likely to find that the state has the requisite compelling 





101. Smith, 30 Cal. Rptr. 2d at 404 (citations omitted). In Gay Rights, which ultimately 
held that the state had a compelling interest in eradicating private discrimination on the 
basis of sexual orientation, the lead opinion similarly held that the mere existence of a 
nondiscrimination ordinance did not suffice to demonstrate the existence of a compelling 
interest: 

While not lightly to be disregarded, the Council’s strong feelings do not resolve 

the issue whether its ban on sexual orientation discrimination represents a 

compelling governmental interest. That is a question of law and ‘‘[iJt is em- 

phatically the province of the judicial department to say what the law is.”’ 
536 A.2d at 33 (citation omitted). 

102. West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638, 63 S. Ct. 1178, 
1185 (1943). 

103. S. Rep. No. 111, supra note 23, at 8. Accord H.R. Rep. No. 88, supra note 27, at 
6 (‘‘It is not feasible to combat the burdens of generally applicable laws on religion by 
relying upon the political process for enactments of separate religious exemptions in 
every Federal, State, and local statute.’’). 

104. See RFRA § 6(a). 

105. It is not enough that the state have a general policy of eradicating discrimination. 
Rather, the state must have a compelling interest in eradicating private discrimination 
of the specific type in question. Different forms of discrimination give rise to different 
levels of state interest that must be taken into account. See, e.g., Donahue v. Fair Empl. 
and Hous. Comm’n, 2 Cal. Rptr. 2d 32, 44 (Cal. Ct. App. 1992), appeal dismissed as 
improvidently granted, 23 Cal. Rptr. 2d 591 (Cal. 1993) (depublishing the appellate court 
opinion and thus rendering it not citable in California courts); Desilets, 636 N.E.2d 233 
(Mass. 1994). 
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interest.‘ Conversely, where state and national legislation either are 
largely silent on the issue or burden the affected class, courts are less 
likely to find a compelling interest.” 

There is no general federal proscription of discrimination on the basis 
of sexual orientation.’ Illinois’ constitution forbids discrimination on 
a variety of bases, but not sexual orientation.” The Illinois Human 
Rights Act likewise prohibits discrimination on a variety of bases, but 
not sexual orientation.’*° Indeed, a proposed prohibition of discrimi- 
nation on the basis of sexual orientation in employment and housing 
failed to pass the Illinois legislature as recently as 1993.1? Accordingly, 
it is difficult to make the case that Illinois has a compelling state 
interest in eradicating private discrimination on that basis. 

In sharp contrast, it is worth noting the considerable emphasis Illinois 
places on religious liberty and, in particular, on the exemption of 
religious organizations from laws that burden their free religious exer- 
cise.’'? The Illinois Constitution guarantees the free exercise of religion 
and, further, proscribes the state from denying someone ‘“‘any civil or 
political right, privilege or capacity’’ on account of religious opinions.’ 
The Illinois housing discrimination statute exempts most religious or- 





106. E.g., Bob Jones University, 461 U.S. at 594, 103 S. Ct. at 2029. 

107. E.g., Smith, 30 Cal. Rptr. 2d at 404-05; French, 460 N.W.2d at 10. 

108. Concluding that prospects for federal legislation remain dim, homosexual rights 
advocates are concentrating on state and local issues. Steven A. Holmes, Gay Rights 
Advocates Brace for Ballot Fights, N.Y. TimEs, Jan. 12, 1994, at A17. 

109. ILL. Const. art. I, §§ 17-19. The absence of a state constitutional proscription of 
discrimination on the basis of sexual orientation is particularly important in states where 
such discrimination is proscribed by statute, because the lack of constitutional protection 
has been held to indicate a correspondingly lower level of state interest in eradicating 
such discrimination. See, e.g., Desilets, 636 N.E.2d at 236-37; cf. Gay Rights, 536 A.2d 
at 74 n.19 (Belson, J., dissenting) (‘‘Bob Jones University ran afoul of the public policy 
against racial discrimination, which has constitutional underpinnings, ... while the 
‘state’ interest at issue here is the enforcement of a statutory prohibition.’’) (citations 
omitted). Conversely, state constitutional guarantees of religious liberty sometimes have 
been held to reflect a strong public policy in favor of religious freedom that outweighs 
the state’s statutorily created interest in eradicating private discrimination. See Smith, 
30 Cal. Rptr. 2d at 409; French, 460 N.W.2d at 8. 

110. Itt. Rev. Stat. ch. 68 (1991). 

111. What the State Budget Means to You, Cut. SUN-TIMES, July 15, 1993, at 20. 

112. With respect to the legal status of unmarried heterosexual cohabitants, the Illinois 
courts have recognized a ‘‘strong public policy in favor of strengthening and preserving 
the integrity of marriage.’’ Mister, 553 N.E.2d at 1158. Accordingly, the state has denied 
legal rights resembling those associated with conventional marriages to persons ‘‘who 
deliberately choose to enter into what have heretofore been commonly referred to as 
‘illicit’ or ‘meretricious’ relationships’ because doing so might ‘‘encourage formation of 
such relationships and weaken marriage as the foundation of our family-based society.’’ 
Id. (quoting Hewitt v. Hewitt, 394 N.E.2d 1204, 1207 (Ill. 1979)). The same policy 
presumably would extend to homosexuals, or at least those engaged in cohabition. See, 
e.g., In re Marriage of Williams, 563 N.E.2d 1195, 1199 (Ill. App. Ct. 1990) (appropriate 
to consider mother’s homosexual cohabition in making custody decision). 

113. Itt. Const. art. I, § 3. 
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ganizations except with respect to property used for commercial pur- 
poses.'’* The Illinois employment discrimination statute exempts 
religious organizations from its prohibition of discrimination on the 
basis of religion.**® 

This evidence substantially undermines any argument that the Univ- 
ersity’s nondiscrimination policy is supported by a compelling state 
interest. The state has given no special constitutional or statutory 
protection to homosexuals. Unlike Bob Jones, in which pervasive evi- 
dence showed a paramount national policy of eradicating private racial 
discrimination, there is simply no such evidence in this context. Indeed, 
given the state’s policy of protecting religious liberty, the evidence 
from legislative pronouncements cuts strongly in favor of granting 
exemptions from administrative proscriptions of discrimination on the 
basis of sexual orientation. 


3. Balancing of the Interests 


It is perhaps unfortunate that a balancing test has crept into the 
compelling interest standard, because such a test invites judges to put 





114. Int. Rev. Stat. ch. 68, para. 3-106(E) (1991). 

115. Id. para. 2-101(B)(2). The Supreme Court has recognized that government may 
accommodate religious practices without offending the Establishment Clause. Where 
‘government acts with the proper purpose of lifting a regulation that burdens the exercise 
of religion,’ that exemption need not ‘‘come packaged with benefits to secular entities.”’ 
Amos, 483 U.S. at 338, 107 S. Ct. at 2869 (1987); cf. Otway v. City of N.Y., 818 F. 
Supp. 659 (S.D.N.Y. 1993) (granting parade permit to organizations that excluded ho- 
mosexuals on religious grounds was not an unconstitutional establishment of religion). 
In addition to the Illinois statutes just cited, those states and localities that have proscribed 
discrimination on the basis of sexual orientation usually have exercised this power to 
exempt churches and some other religious organizations from the legislation. William N. 
Eskridge Jr., No ‘‘Freedom’’ to Exclude Gays, LEGAL TIMES, May 4, 1992, at 22. At least 
one state university besides the University of Illinois has exempted religious organizations 
from a university policy against such discrimination. Kenneth Cole, College Says Christian 
Groups Can Ban Gays, Det. News, Nov. 19, 1993, at 13D. 

Ironically, the leading case denying a free exercise exemption from legislation banning 
discrimination on the basis of sexual orientation, Gay Rights, 536 A.2d 1 (D.C. 1987), 
was itself legislatively reversed. Following the Gay Rights decision, Congress exercised 
its legislative authority over the District of Columbia to amend the applicable provision 
of the D.C. Code. As amended, the Code permits educational institutions affiliated or 
associated with a religious organization or its tenets to deny benefits and recognition to 
groups ‘‘that are organized for, or engaged in, promoting, encouraging, or condoning 
any homosexual act, lifestyle, orientation, or belief.’’ D.C. CopE ANN. § 1-2520 (1992). 

When evidence of this sort is available, it substantially undermines any claim that the 
state has a sufficiently compelling interest in eradicating private discrimination on the 
basis of sexual orientation to override the free exercise rights of student religious 
organizations. If the state had such an interest, after all, why would it exempt religious 
organizations from prohibitions of such discrimination? Moreover, it is especially note- 
worthy that many of the just-cited exemptions relate to state laws that merely require 
believers to act in ways that offend their religious sensibilities. If the state concedes its 
lack of interest with respect to those forms of discrimination, it is absurd to assert that 
the state has a compelling interest in eradicating discrimination on the basis of sexual 
orientation with respect to the more highly protected area of core religious activity. 
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their personal values onto the scale.**® It also seems more than a little 
odd, to say the least, that the fundamental right of free exercise should 
be balanced against, and sometimes outweighed by, state interests 
created by mere legislative fiat.1*7 Nonetheless, most free exercise cases 
explicitly or implicitly balance the extent to which creating a free 
exercise exemption from a generally applicable law would frustrate 
some state policy against the extent of the burden the law places on 
free exercise."** The more important the state policy, and the more 
deleterious the effect of creating an exemption, the less likely courts 
are to do so. The greater the burden on free exercise, the more likely 
courts are to do so. 


a. The State Interests at Stake 


In Bob Jones University v. United States,‘ the Supreme Court de- 
termined that the government’s interest in eradicating private racial 
discrimination substantially outweighed the effect that denial of tax 
exempt status would have on the university’s ability to exercise its 
religious beliefs.12° In large part, this conclusion rested on the nature 
of the discrimination. The Court treated racial discrimination as an 
especially invidious form of discrimination, the eradication of which 
was a paramount national goal. As we have seen, the Court found 
support in its own constitutional pronouncements and those of Con- 


gress. In addition, the Court also found support in our nation’s culture 
and history.*?" 

It usually is bootless to argue whether one form of oppression or 
discrimination is worse than another. This truism has become a weapon 
in the arsenal of homosexual rights advocates, who assert that discrim- 
ination on the basis of sexual orientation presents civil rights issues 





116. Walker v. First Orthodox Presbyterian Church, 22 Fair Empl. Prac. Cas. (BNA) 
762, 765 (Cal. App. Dep’t. Super. Ct. 1980). 

117. See Desilets, 636 N.E.2d at 247. (O’Connor, J., dissenting) (‘‘[Tjhe right to free 
exercise of religion is a fundamental right. Thus, the Commonwealth’s interest in 
accommodating cohabitation cannot possibly outweigh the defendants’ interest in con- 
forming their conduct to their religious conviction without penalty ... [NJeither the 
court nor the Legislature can constitutionally give preference or priority to a so-called 
‘right’ of cohabitation over the moral and other fundamental values recognized in, and 
promoted by, the Massachusetts Constitution’s clearly articulated guarantees of the free 
exercise of religion.’’); cf. Madsen v. Erwin, 481 N.E.2d 1160, 1165-66 (Mass. 1985) 
(given the ‘‘preferred position which the freedom of religion holds in the pantheon of 
constitutional rights,’’ rights created by a state nondiscrimination statute must give way 
to right of free exercise). 

118. E.g., Bob Jones University, 461 U.S. at 604, 103 S. Ct. at 2035; Walker, 22 Fair 
Empl. Prac. Cas. (BNA) at 765; Gay Rights, 536 A.2d at 38-39; see Wessels, supra note 
95, at 1206. 

119. 461 U.S. 574, 103 S. Ct. 2017 (1983). 

120. Id. at 604, 103 S. Ct. at 2035. For a powerful critique of Bob Jones University, 
see Bradley, Church Autonomy, supra note 63, at 1068-71. 

121. See Bob Jones University, 461 U.S. at 595, 103 S. Ct. at 2030. 
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comparable to those associated with racial discrimination.’?? As a matter 
of historical fact, however, this argument is at best an overstatement. 
In our society, racial discrimination does differ from other types of 
discrimination. 17° 

Shelby Foote has said, ‘‘[T]he Civil War defined us as what we are 

. 124 Despite the attempts of countless historians to find alternative 
and more subtle explanations for our bloodiest of wars, it remains 
undeniable that the war was caused in large measure by the enslavement 
of black Americans.'*5 It is equally evident, despite the arguments of 





122. See, e.g., Eskridge, supra note 115, at 22. 

123. Accord Dutile, supra note 70, at 9-10. In Roberts, 468 U.S. 609, 104 S. Ct. 3244 
(1984), the Supreme Court held that the state had a compelling interest in eradicating 
private gender discrimination. In part, this conclusion was based on the court’s deter- 
mination that such discrimination is invidious. Id. at 625-26, 1045 S. Ct. at 3253-54. On 
similar grounds, the lead opinion in Gay Rights, 536 A.2d 1 (D.C. App. 1987), argued 
at length that discrimination on the basis of sexual orientation is invidious. Id. at 33-38. 
This conclusion, coupled with the opinion’s parenthetical notation that homosexuals had 
the characteristics of a suspect class, formed the basis for its finding that the District of 
Columbia had a compelling interest in eradicating private discrimination on the basis of 
sexual orientation. Id. In contrast, Professor Duncan recently has argued at even greater 
length that discrimination on the basis of sexual orientation is not invidious. Duncan, 
supra note 94, at 401-11. Whatever the policy merits of these respective positions, Gay 
Rights is distinguishable from Roberts in ways that suggest the former was decided 
incorrectly. Like racial discrimination, gender discrimination has been accorded a higher 
degree of constitutional and statutory disapprobation than has discrimination on the basis 
of sexual orientation. See generally RoruNDA AND Nowak, supra note 22, at 262-90 
(discussing legal status of gender discrimination). In addition, it is worth noting that 
Gay Rights essentially ignored the Supreme Court’s decision in Bowers. Subsequent 
decisions in other courts have concluded that Bowers forecloses a finding that discrim- 
ination on the basis of sexual orientation is invidious as a matter of federal constitutional 
law. See, e.g., Ben-Shalom v. Marsh, 881 F.2d 454, 465-66 (7th Cir. 1989), cert. denied, 
494 U.S. 1004, 110 S. Ct. 1296 (1990); Padula v. Webster, 822 F.2d 97, 103 (D.C. Cir. 
1987). 

In any case, both decisions are distinguishable from the present situation. Roberts 
involved gender discrimination by a secular civic organization. 468 U.S. at 612-14, 104 
S. Ct. at 3246-47. If extended to religious organizations principally engaged in core 
religious activities, Roberts would permit the application of gender discrimination laws 
to the Catholic Church’s refusal to permit women to become priests. Similarly, Gay 
Rights involved a Catholic university providing secular educational services. If extended 
to religious organizations engaged in core religious activities, Gay Rights would permit 
the application of sexual orientation discrimination laws to the Catholic Church’s refusal 
to allow homosexuals to serve as priests. See Dutile, supra note 70, at 18 (‘‘the reasoning 
and result in Gay Rights Coalition make finding against the University in the employment 
hypothetical relatively easy’’). In view of the strong protection given core religious 
activities, neither outcome seems likely. It is hard to imagine a more intrusive impact 
on the free exercise of religion than a state decree as to whom a church may or may not 
hire as its priest. See infra note 144 and accompanying text. 

124. GEOFFREY C. WARD, THE CiviL WAR 264 (1990). 

125. As James McPherson points out, ‘‘{[W]ithout slavery there would have been no 
Black Republicans to threaten the South’s way of life, no special southern civilization to 
defend against Yankee invasion.’’ JAMES M. MCPHERSON, BATTLE CRY OF FREEDOM 311 
(1988). 
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various revisionist historians, that the post-Civil War constitutional civil 
rights amendments were motivated principally by the need to eradicate 
the vestiges of slavery by prohibiting racial discrimination in its various 
forms. 176 

Neither the war nor the post-war amendments succeeded in ending 
racial discrimination. Yet, as Foote observes, the Civil War was not 
only the defining moment in our nation’s history, but it also ‘“‘opened 
us to being what we became, good and bad things.’’*?” The Civil War 
and the post-war amendments set the stage for an ongoing struggle 
against racial discrimination, which in many respects has been the 
dominant political and cultural issue of the last century. Indeed, in 
light of our history, it is fair to say that the problem of racial discrim- 
ination lies at the very core of what defines us as a people.1”* 

Racial discrimination, therefore, must be seen as different from dis- 
crimination on the basis of sexual orientation. The former is central to 
the American story in ways that the latter simply is not. One need not 
deny the pain that homosexuals feel when they are discriminated 
against in order to concur with the Supreme Court’s conclusion, ‘‘[T]o 
claim that a right to engage in [homosexual] conduct is ‘deeply rooted 
in this Nation’s history and traditions’ or ‘implicit in the concept of 
ordered liberty’ is, at best, facetious.’’?® Coupled with the evidence 
previously recounted from the constitutional and legislative sources, 
these historical differences confirm that the government’s interest in 
eradicating private discrimination on the basis of sexual orientation 
does not weigh very heavily in the balance.'*° 





126. See Bradley, Bowers, supra note 93, at 529-31; see generally Herman Belz, The 
Constitution and Reconstruction, in THE FACTS OF RECONSTRUCTION (Eric Anderson & Alfred 
A. Moss eds. 1991). 

127. WARD, supra note 124, at 264. 

128. ‘‘Few social or political issues in our history have been more vigorously debated 
and more extensively ventilated than the issue of racial discrimination, particularly in 
education.’’ Bob Jones University, 461 U.S. at 595, 103 S. Ct. at 2030 (1983). 

129. Bowers v. Hardwick, 478 U.S. 186, 194, 106 S. Ct. 2841, 2846 (1986). Accord 
Bradley, Bowers, supra note 93, at 507. 

130. In Desilets, 636 N.E.2d 233 (Mass. 1994), a landlord sought a free exercise 
exemption from a statute forbidding housing discrimination on the basis of marital status. 
The Massachusetts Supreme Judicial Court remanded the case to the trial court for a 
determination, inter alia, of the effect granting such an exemption would have on the 
state’s ability to administer its housing discrimination laws and on the availability of 
housing for unmarried cohabitants in the landlord’s geographic area. Id. at 240-41. Cf. 
Smith, 30 Cal. Rptr. 2d at 407-08 (nothing in record to suggest complainants or others 
were unable to find housing). This was done over the objections of a strong dissent, 
which argued that the ‘‘fundamental right’’ of free exercise would prevail irrespective of 
whatever impact might result from creating an exemption. Desilets, 636 N.E.2d at 246- 
47 (O’Connor, J., dissenting). Even if the Desilets majority was correct, and even if their 
view would carry over into situations in which core religious activities are involved, 
CLS’ refusal to admit practicing homosexuals to membership or leadership would have 
only incidental effects on the University’s goal of providing an educational experience 
free of discrimination to its students. Exempting CLS and like-minded student religious 
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b. The Religious Interests at Stake 


It is useful to distinguish between situations in which the state 
requires believers to act in ways that offend their religious sensibilities 
and those in which the state interferes in core aspects of religious 
worship.**? A state prohibition of discrimination on the basis of sexual 
orientation can burden religious belief in both ways. Suppose a devout 
Christian, who believes homosexual activity is a sin, seeks to rent out 
a basement apartment in his home. If the state forbids the landlord 
from discriminating on the basis of sexual orientation, the landlord’s 
religious sensibilities may be offended, but his core religious activities 
remain unaffected. If the state forbids his church from discriminating 
on the basis of sexual orientation in selecting a minister, however, the 
state now obviously is interfering with the central core of religious 
exercise, namely, the worship experience. 

One can argue plausibly that courts should give greater weight to 
the governmental interest at stake when the state requires believers to 
act in ways that offend their religious sensibilities than when the state 
regulates core worship activities.°* Even if one accepts this view, 
however, application of university nondiscrimination policies to student 
religious organizations actually intrudes on core religious activities. 
While not true churches, student religious organizations engage in 
worship and various other activities directly related to the religious 
life. The practice of meeting regularly in small Bible-study groups, 





groups from the University’s policy would not constitute a University endorsement of 
CLS or its position on homosexuality. Unlike the housing discrimination cases, in which 
creating a free exercise exemption for certain landlords would reduce the stock of housing 
available for rent or purchase by unmarried cohabitants, exempting CLS and like-minded 
student religious groups from the University’s policy would not preclude homosexuals 
from getting an education at the University or from participating in other student 
activities. Hence, even if the state had an interest in eradicating private discrimination 
in educational settings on the basis of sexual orientation, creating a free exercise 
exemption from the University’s policy would have only incidental and minimal effects 
thereon. 

131. Stephen Carter similarly distinguishes between ‘‘central acts of faith of a religious 
community”’ and ‘‘less central’’ acts. Carter, supra note 73, at 143. Of course, no such 
scheme of categorization readily admits of a bright-line test by which to distinguish one 
category from the other. To the contrary, they really describe the polar ends of a spectrum 
that has a sizeable grey area in the middle. They nevertheless serve a useful pedagogic 
purpose by bringing into focus the two basic ways in which the state might burden the 
exercise of religious belief. 

132. This is not to say that the state should be given a free hand with respect to the 
former. Stephen Carter points out that American society has ‘‘created a political and 
legal culture that presses the religiously faithful to be other than themselves, to act 
publicly, and sometimes privately as well, as though their faith does not matter to them.” 
Id. at 3. While Carter would distinguish between state interference with core religious 
activity and state action that merely offends religious sensibility, he would require the 
state to show something more than the ordinary rational basis even for the latter. See 
id. at 143-44. 

133. Francis Schaeffer, an important fundamentalist theologian, commends four activ- 





398 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


which is typical of student religious groups, is one of the hallmarks of 
the evangelical and fundamentalist strains of Christianity.‘ Larger 
group meetings for prayer, song, and the giving of testimonies, which 
are also commonplace, differ little from a fundamentalist or evangelical 
church meeting. Evangelism, the proclamation of the Christian message 
of salvation through Christ, is an important part of the activities of 
student religious groups, and is a central aspect of the evangelical 
Christian way of life.** Even the various social services and charitable 
activities of student religious groups are a core part of the way in 
which the group members exercise their religious beliefs, because social 
service is both ‘‘evidence of one’s faith and a preparation for the 
proclamation of the gospel. The preevangelism of works of mercy may 
be just as important as preaching itself in bringing people into the 
kingdom of God.’’%6 

Courts have been sensitive to the distinction between the sorts of 
core religious activities at issue here and regulations that merely offend 
religious sensibilities. The cases in which courts have refused to exempt 
religiously motivated conduct from nondiscrimination laws typically 
involve commercial settings. For example, some courts have refused to 
exempt landlords from laws prohibiting housing discrimination on the 
basis of marital status even though being obliged to rent to unmarried 
cohabitants would offend the landlord’s religious beliefs.1*” Cases de- 
nying a free exercise exemption in non-commercial settings typically 


involve state actions that merely require believers to act in ways that 





ities to the new Christian: (1) regular Bible-study; (2) regular prayer; (3) talking to others 
about God; and (4) regular church attendance. FRANCIS A. SCHAEFFER, TRILOGY 148 (1990). 
Student religious groups provide important opportunities for college students to partic- 
ipate in the first three, and, to some extent, function as a substitute for the fourth. See 
also Lemuel Tucker, Declare His Giory on the Campus, in DECLARE His Glory AMONG 
THE NATIONS 169, 173 (David M. Howard ed. 1977) (‘‘The worship agenda includes 
corporate worship in the church, fellowship and individual worship.’’) 

134. Fundamentalism in fact originated principally ‘‘on the personal level of small 
Bible-study groups where the prophetic truths could be made plain.’’ GEORGE M. MARSDEN, 
FUNDAMENTALISM AND AMERICAN CULTURE 62 (1980). 

135. See R.V. Pierard, Evangelicalism, in THE EVANGELICAL DICTIONARY OF THEOLOGY 
379, 380 (Walter A. Elwell ed. 1984); Tucker, supra note 133, at 175-76. The Supreme 
Court has held that personal evangelism ‘‘occupies the same high estate under the First 
Amendment as do worship in the churches and preaching from the pulpits.’’ Murdock 
v. Pennsylvania, 319 U.S. 105, 109, 63 S. Ct. 870, 873 (1943). 

136. Pierard, supra note 135, at 380. Tucker offers the following example to college 
students: ‘‘Say at freshman orientation you put up a sign to the weary, weak and heavy- 
laden: Free lemonade. But then in addition pass out announcements about when you 
have your meetings or your small group bible studies.’’ Tucker, supra note 133, at 175- 
76. It is because social services play this role in the evangelical life that student 
commentator Wessels errs when she proposes requiring religiously affiliated hospitals 
(and presumably other religious organizations engaged in social services) to comply with 
nondiscrimination statutes. See Wessels, supra note 95, at 1229-30. 

137. See, e.g., Swanner, 874 P.2d 274 (Alaska 1994); cf. Desilets, 636 N.E.2d 233 
(Mass. 1994) (remanding for factual findings before deciding whether free exercise 
exemption should be granted or denied). 
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offend their religious sensibilities and, moreover, have only incidental 
effects on their ability to exercise their religious beliefs. In Bob Jones 
University, for example, the issue was not whether a church could 
maintain its tax exempt status despite discriminating on racial grounds 
in hiring a minister, but whether a university could maintain its tax 
exempt status despite expelling students who dated interracially.** 
Denial of tax exempt status did not preclude the university from 
continuing its racially discriminatory practices, it simply made doing 
so more expensive. Similarly, in Gay Rights, Georgetown University 
was obliged to provide various benefits to student homosexual rights 
groups, but was not obliged to grant official recognition to those groups. 
While the latter holding was based nominally on statutory analysis, the 
lead opinion construed the statute in that manner precisely to avoid 
creating a conflict between the statute and the university’s constitutional 
rights.*%9 

The compelling interest standard, of course, applies even in the 
commercial context.'*° Thus, the state does not always prevail, even 
when the regulated conduct occurs in a commercial setting or merely 
requires believers to act in ways that offend their religious sensibilities. 
Some courts have granted landlords free exercise exemptions to laws 
prohibiting housing discrimination on the basis of marital status where 
the landlord’s sincere religious beliefs would be offended by obliging 
him to rent to unmarried cohabitants.’*1 A church-published newspaper 
was permitted on free exercise grounds to discharge an employee 
because of her sexual orientation, despite a state statute forbidding 
employment discrimination on that basis.**2 A Catholic Archdiocese 
was permitted to refuse to rent office space to an organization predom- 
inately comprised of homosexual Catholics despite a statute forbidding 
discrimination on the basis of sexual orientation in real estate trans- 
actions.’** Accordingly, even if the activities of student religious groups 





138. In fact, the Supreme Court was careful to leave open the issue of whether religious 
organizations, which perform solely religious functions, are entitled to a free exercise- 
based exemption from laws prohibiting racial discrimination. Bob Jones University, 461 
U.S. at 604 n.29, 103 S. Ct. at 2035 n.29. Given the state’s demonstrable compelling 
interest in eradicating private racial discrimination, the Court’s careful preservation of 
this issue suggests that state regulation of core religious activities requires an exceptionally 
high showing, if it is permissible at all. This view is confirmed by the cases discussed 
below recognizing free exercise exemptions from nondiscrimination iaws when they 
intrude on core religious activities. 

139. Gay Rights, 536 A.2d at 21. 

140. Smith, 30 Cal. Rptr. 2d at 407. 

141. See, e.g., Smith, 30 Cal. Rptr. 395 (Cal. Ct. App. 1994); French, 460 N.W.2d 2 
(Minn. 1990). An Illinois court recently avoided this issue by holding that the statute 
forbidding housing discrimination on the basis of marital status was not violated by a 
landlord’s refusal to rent to unmarried cohabitants. Mister, 553 N.E.2d 1152 (Ill. App. 
1990). 

142. Madsen v. Erwin, 481 N.E.2d 1160 (Mass. 1985). 

143. Dignity Twin Cities v. Newman Ctr. and Chapel, 472 N.W.2d 355 (Minn. Ct. 
App. 1991). 
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did not fall into the core of the religious experience, a university would 
not necessarily prevail. 

As we have seen, however, student religious groups do engage in 
core religious activities — and that is critical. Courts routinely have 
refused to apply nondiscrimination laws to religious organizations if 
doing so would intrude on core religious activities. The right of free 
exercise, thus, has been held to preclude application of Title VII to the 
relationship between church and clergy.*** A federal ban on gender 
discrimination likewise was held inapplicable to a religious agency.’ 
A Catholic Archdiocese was exempted on free exercise grounds from 
the Age Discrimination in Employment Act in parochial school hiring.'** 
Most notably for present purposes, a church was permitted on free 
exercise grounds to discharge an organist because of his sexual orien- 
tation, despite a city ordinance forbidding discrimination on that ba- 
sis.” Similarly, a pastor was permitted to withdraw an offer of 
employment as a parochial school teacher from a homosexual, despite 
a city ordinance prohibiting employment discrimination on that basis.*** 

The logic of these cases is that a church or other religious organization 
is entitled to have leaders and employees who share its members’ 
beliefs.*° This is so because, if there is a wall between church and 
state, the wall exists to protect the church from the state at least as 
much as to protect the state from the church.’*° The same logic applies 
to a student religious organization’s choice of its volunteer leaders and, 


for that matter, to its choice of members. In either setting, the very 
existence of the religious organization is tied up in the selection of 





144. McClure v. Salvation Army, 460 F.2d 553 (5th Cir. 1972), cert. denied, 409 U.S. 
896, 93 S. Ct. 123 (1972). 

145. Rayburn v. General Conference of Seventh Day Adventists, 772 F.2d 1164 (4th 
Cir. 1985), cert. denied, 106 S. Ct. 3333 (1986). 

146. Powell v. Stafford, 859 F. Supp. 1343 (D. Colo. 1994). Religiously-affiliated 
educational institutions present thorny problems when one begins to divide state regu- 
lation that infringes on core religious activities from that which merely requires believers 
to act in ways that offend their religious sensibilities. Gay Rights was placed in the latter 
category, because of the largely secular nature of the educational experience at Georgetown 
University. See Wessels, supra note 95, at 1228-29. For an argument that Gay Rights 
affected core religious activities, however, see Dutile, supra note 70, at 8. Powell and 
Lewis were placed in the former category because of the more religiously-oriented nature 
of parochial school education. Powell particularly is apt for placement in the former 
category because plaintiff taught theology and held some classes in the school chapel so 
that prayer could take place during class. 859 F. Supp. at 1345. 

147. Walker, 22 Fair Empl. Prac. Cas. (BNA) 762 (Cal. App. Dep’t. Super. Ct. 1980). 

148. Lewis v. Buchanan, 21 Fair Empl. Prac. Cas. (BNA) 696 (Minn. Dist. Ct. 1979). 

149. There is vast literature on the extent to which the free exercise clause shields 
from judicial review the employment decisions of religious organizations. In large 
measure, it depends on whether the employee is performing principally secular or 
religious functions. See Rayburn, 772 F.2d at 1168-69; Powell, 859 F. Supp. at 1346-47. 

150. See Rayburn, 772 F.2d at 1168-69 (‘‘[I]ntroduction of government standards to 
the selection of spiritual leaders would significantly, and perniciously, rearrange the 
relationship between church and state.’’). 
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those who teach its message and practice its doctrines.'** Once the state 
begins interfering with those decisions, the ability to exercise one’s 
religious beliefs freely is fundamentally undermined.** 

In sum, the balance tips sharply towards the right of student religious 
groups to be exempted from university regulations forbidding discrim- 
ination on the basis of sexual orientation. There is no good evidence 
that the state has a compelling interest in eradicating private discrim- 
ination on that basis, except for the interests elucidated in the dubious 
Gay Rights decision. On the other side of the scale, such policies 
intrude on core religious activities. In light of the substantial protections 
afforded religious liberty in that sphere, the important religious interests 
at stake substantially outweigh the limited state interests at stake. 


D. Least Restrictive Means 


While I believe that the University of Illinois would not have been 
able to meet its statutory burden of demonstrating that its action 
furthered a compelling government interest, and that any litigation 
would have terminated in favor of CLS at that stage, it seems worthwhile 
to address briefly the consequences that would follow if the University 
had been able to make such a showing. In that event, the University 
still would not necessarily prevail. Instead, the University still would 
have to show that its action constitutes the least restrictive means of 
effecting that interest.1* 

The University gave CLS an all-or-nothing choice: change your beliefs 
or accept the punishment entailed by denial of registered student 
organization status. This is hardly a carefully tailored means of carrying 
out a state policy. Rather, descriptions like ‘‘blunderbuss’’ come to 
mind. Having said that, however, the University might have prevailed 
had litigation reached this stage. The leading cases holding that the 
state has a compelling interest in eradicating private discrimination on 
some basis also have treated requiring compliance with the applicable 





151. As the Supreme Court has observed in the context of the freedom of association: 
There can be no clearer example of an intrusion into the internal structure or 
affairs of an association than a regulation that forces the group to accept members 
it does not desire. Such a regulation may impair the ability of the original 
members to express only those views that brought them together. Freedom of 
association therefore plainly presupposes a freedom not to associate. 

Roberts, 468 U.S. at 623, 104 S. Ct. at 3252. Regulations requiring a religious group to 
accept members or leaders it does not desire only compounds the problem by interfering 
not merely with the group’s ability to associate for the purpose of expressing views, but 
also by interfering with its ability to worship as it see fit. See Amos, 483 U.S. at 342, 
107 S. Ct. at 2871-72 (Brennan, J., concurring) (quoted supra note 67 and accompanying 
text); see also Newman Center, 472 N.W.2d at 357 (‘‘A city or municipality is without 
jurisdiction to enforce civil rights protections against a religious organization enforcing 
conformity of its members to certain standards of conduct and morals.’’). 

152. See Rayburn, 772 F.2d at 1168. 

153. RFRA § 3(b)(2). 
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nondiscrimination statute as the least burdensome means available to 
achieve that interest.’ It is difficult, moreover, to imagine a workable 
middle ground. 

The problem is illustrated by one recent attempt to find an interme- 
diate position.** When this issue arose at Central Michigan University, 
university counsel opined that the University could not constitutionally 
require student religious groups to comply with its nondiscrimination 
policy with respect to the selection of members and leaders,’** but 
could do so with respect to the right to attend the organization’s 
meetings.'*” Besides the obvious practical problems, including the risk 
of disruption by outsiders who object to the group’s beliefs, this 
outcome is self-negating. The right to select members, after all, is 
rendered nugatory if the group must open its meetings to any-and-all 
comers, including those who actively oppose its beliefs. 

In any case, this outcome cannot serve as a model for other univer- 
sities because it cannot meet the compelling interest test. Because the 
opinion focused principally on the speech and associational aspects of 
the problem, university counsel ignored an important aspect of the free 
exercise rights of the affected student religious groups. Evangelism 
through meetings provides a central worship experience for evangelical 
Christians.*** By denying student religious groups the right to control 
attendance at their meetings, Central Michigan substantially burdened 
a core religious activity.°° As such, this attempt to reach a middle 
ground itself must satisfy the compelling interest test. Given the absence 
of a compelling interest to justify regulation of core religious activities 
in this context, Central Michigan’s compromise policy violates the 
RFRA, just as its original policy did. In other words, if the matter were 
pressed to litigation, a court never would reach the issue of whether 





154. See, e.g., Bob Jones University, 461 U.S. at 604, 103 S. Ct. at 2035 (1983); Gay 
Rights, 536 A.2d at 39. 

155. Another possible middle ground is suggested by CLS’ explanation for its refusal 
to sign the pledge, which was the inconsistency between unrepentant homosexual conduct 
and CLS’ religious beliefs. Because the issue thus is one of conflicting religious practice 
and belief, rather than sexual orientation per se, the University might have struck a 
balance by allowing CLS to exclude persons who engage in unrepentant homosexual 
conduct, but not to exclude persons simply because of their unindulged sexual prefer- 
ences. In light of CLS’ stated position, such a policy arguably would not constitute a 
substantial burden on their religious exercise, and hence not require justification under 
the compelling interest test. Such a policy, however, probably could not be applied to 
groups that wished to exclude all homosexuals — practicing or not. Cf. Madsen v. Erwin, 
481 N.E.2d 1160 (Mass. 1985) (employee of church-published newspaper admitted to 
being a homosexual, but denied engaging in alleged homosexual conduct; newspaper 
permitted on free exercise grounds to fire her because of her sexual preference despite 
state law forbidding employment discrimination on the basis of sexual orientation). 

156. CMU Opinion, supra note 99, at 5-12. 

157. Id. at 12-13. 

158. See supra note 135 and accompanying text. 

159. Recall that application of nondiscrimination policies to the activities of believers 
is routinely held to constitute the requisite substantial burden. See supra note 63. 
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the compromise policy was the least burdensome means of furthering 
the state interest, because the state interest at stake is not sufficiently 
compelling to satisfy the RFRA’s first prong.1* 


CONCLUSION 


The University of Illinois no doubt adopted its nondiscrimination 
policy to promote tolerance and diversity, but tolerance and diversity 
that is achieved by coercing dissenters into conforming with prevailing 
academic mores is a barren accomplishment. Unless we are to admit 
that diversity is simply a code word for liberal political morality, we 
must accept that diversity is best realized by respecting differences in 
opinion and belief. 


We can have intellectual individualism and the rich cultural di- 
versities that we owe to exceptional minds only at the price of 
occasional eccentricity and abnormal attitudes . . . . [F]reedom to 
differ is not limited to things that do not matter much. That would 
be a mere shadow of freedom. The test of its substance is the right 
to differ as to things that touch the heart of the existing order. 

If there is any fixed star in our constitutional constellation, it 
is that no official, high, or petty, can prescribe what shall be 
orthodox in politics, nationalism or religion, or other matters of 
opinion or force citizens to confess by word or act their faith 
therein.'® 





160. Central Michigan’s counsel relied on three cases in reaching its opinion that CMU 
had a compelling interest in requiring student religious organizations to comply with 
the CMU nondiscrimination policy in holding meetings. Bob Jones University, 461 U.S. 
574, 103 S. Ct. 2017 (1983), and Miller v. CA Muer Corp., 362 N.W.2d 650 (Mich. 1984), 
were cited for the proposition, ‘‘{[T]he University has a significant and compelling interest 
in ensuring that each student is entitled to participate in as many University-related 
experiences as is possible without being subject to harmful discrimination.’’ CMU 
Opinion, supra note 99, at 12. Roberts, 468 U.S. 609, 104 S. Ct. 3244 (1983), was cited 
for the proposition that the University had no less restrictive means of achieving that 
goal. None of these cases supports the propositions for which they were cited insofar as 
sexual orientation is concerned. As we have seen, Bob Jones University is distinguishable 
because of the nature of the discrimination at issue, see supra Parts II.C.1 and II.C.3, 
and because the regulation in question did not implicate core religious activities. See 
supra note 138 and accompanying text. Roberts likewise is distinguishable on various 
grounds. See supra note 123. The reference to Miller is especially puzzling, because that 
case dealt with the issue of whether an anti-nepotism policy violated the state statute 
proscribing employment discrimination on the basis of marital status. Other than some 
general dictum to the effect that the Michigan statute was intended to eliminate the 
effects of offensive stereotypes and biases, 362 N.W.2d at 653-54, there is nothing in the 
decision relevant to the point for which it was cited by Central Michigan’s counsel. 
Moreover, as Central Michigan’s counsel had acknowledged earlier in its opinion, the 
statute in question does not prohibit discrimination on the basis of sexual orientation. 
CMU Opinion, supra note 99, at 11. 

161. Barnette, 319 U.S. at 641-42, 63 S. Ct. at 1187. Hence, ‘‘religious beliefs need 
not be acceptable, logical, consistent, or comprehensible to others in order to merit First 
Amendment protection.’’ Lukumi Babalu Aye, 113 S. Ct. at 2225 (quoting Thomas, 450 
U.S. at 714, 101 S. Ct. at 1430 (emphasis added)). 
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This is the foundational principle that the RFRA was intended to 
reestablish.’*? Absent some compelling state interest, a university thus 
may not require student religious groups to compromise their beliefs 
by adopting a politically correct position on religious issues as a 
condition of their right to equal access to university facilities. 

As applied to student religious groups, a university’s prohibition of 
discrimination on the basis of sexual orientation substantially burdens 
the free exercise of religion, but does not further a compelling state 
interest. It therefore cannot pass muster under the RFRA. The University 
of Illinois acknowledged the validity of this argument by granting CLS 
and other student religious organizations an exemption from this aspect 
of its nondiscrimination policy. The decision to do so is admirable, 
but one feels constrained to observe that it is no more than what the 
law requires. 





162. See generally S. Rep. No. 111, supra note 23. 








Smith v. Regents of the University of 
California: The Marketplace is Closed 


He who seeks knowledge and truth must hear all sides of a 
question.’ 


INTRODUCTION 


American universities? provide an arena for vigorous debate and the 
exchange of ideas. The California Supreme Court, however, may have 
quieted this debate and exchange of ideas when it decided Smith v. 
Regents of the University of California.* The Smith court held the 
assessment of mandatory student activity fees unconstitutional if those 
fees supported a political or ideological group. 

Many colleges and universities require students to pay mandatory 
student activity fees, which the institutions give to student organiza- 
tions. Some of these organizations profess controversial ideals or phi- 
losophies that some students may strongly oppose. However, the students 
are forced to fund all such organizations because the fees are mandatory 
and the university student-government agencies make distribution de- 
cisions without direct student input.‘ Students argue that this forces 
them into an unconstitutional association and violates their constitu- 
tional guarantee of free speech by compelling them to ‘‘speak’’ through 
financially supporting groups they ideologically oppose. However, the 
courts uniformly have rejected the students’ arguments and have al- 
lowed the fees to be collected and used as the university deemed 
appropriate.® 





1. WILLIAM G. MILLINGTON, THE LAW AND THE COLLEGE STUDENT - JUSTICE IN EVOLUTION, 
231 (1979). 

2. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
to denote all institutions of higher education. 

3. 844 P.2d 500 (Cal.), cert. denied, 114 S. Ct. 181 (1993) [hereinafter cited as 
Smith]. 

4. Of course, in most cases, all of the students have indirect input in the form of 
electing their representatives to the student government. 

5. See, e.g., Good v. Associated Students of Univ. of Wash., 542 P.2d 762 (Wash. 
1975) (allowing mandatory student fees to support objectionable student activities); 
Arrington v. Taylor, 380 F. Supp. 1348 (M.D.N.C. 1974) (allowing funding of a student 
newspaper through mandatory student activity fees); Veed v. Schwartzkopf, 353 F. Supp. 
149 (D. Neb.), cert. denied, 414 U.S. 1135, 94 S. Ct. 878 (1973) (allowing student 
newspaper and student-run speakers program to be funded with mandatory fees); Larson 
v. Board of Regents of Univ. of Neb., 204 N.W.2d 568 (Neb. 1973) (allowing student 
newspaper and student-run speakers program to be funded with mandatory fees). 
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Smith, however, may signal a move away from this historical trend. 
The California courts, often hailed as legal pioneers, have decided that 
using mandatory student fees to support controversial student groups 
violates students’ rights to free association and free speech as guaran- 
teed by the First Amendment to the United States Constitution.* The 
Smith decision directly contradicts the unanimous case law of other 
jurisdictions that allow the use of mandatory student fees to support 
ideological or political groups.’ 

This comment examines the reasoning in Smith with a detailed 
discussion of the emerging body of law in the area of mandatory fees. 
It explains, analyzes, and compares the test applied by the Smith court 
against similar cases in other jurisdictions. Finally, this comment at- 
tempts to clarify what the dissent in Smith characterizes as the major- 
ity’s ‘‘ill-defined distinction [between ‘‘educationally beneficial’’ and 
‘‘incidental to education,’’ which will] condemn the University and the 
lower courts to additional and futile litigation.’’* 


I. FACTUAL BACKGROUND OF SMITH V. REGENTS OF UNIVERSITY OF 
CALIFORNIA 


The University of California, Berkeley (UC Berkeley) required that all 
students pay a mandatory, nonrefundable activities fee as a condition 
of enrollment. The fee supported the Associated Students of the Uni- 


versity of California (ASUC), the university’s student government.® 
When the case began in 1982, each student paid a fee of $12.50 per 
quarter, or $37.50 per academic year.’° 

ASUC supported a wide variety of student groups and activities with 
these fees. Most of the 150 supported groups pursued academic, cultural 
or recreational activities. For example, student fees supported the Chess 





6. While the First Amendment does not explicitly guarantee free association, the 
United States Supreme Court has read such an implicit right into the Constitution. 
Roberts v. United States Jaycees, 468 U.S. 609, 622, 104 S. Ct. 3244, 3252 (1984). The 
students in Smith claim First Amendment violations on the grounds that the mandatory 
fee forces them to associate with groups whose ideas they oppose and compels them to 
speak by forcing financial support of these issues. The California Supreme Court does 
not distinguish between the two rights like the lower California courts did, breaking 
them into a Free Association claim for the issue of mandatory collection and a Free 
Speech claim for the issue of who receives the distributed fee. This comment will include 
both guarantees when referring to ‘‘constitutional’’ guarantees and violations, just as the 
court in Smith did. 

7. See supra note 5. 

8. Smith, 844 P.2d at 518 (Arabian, J., dissenting). 

9. Automatic membership in ASUC originally accompanied payment of the fee. 
Shortly after this suit was initiated, however, membership became optional and could 
be accepted or rejected by the student. Id. at 503. 

10. ASUC collected $607,635 for the academic year 1981-1982 as a result of the fees. 
ASUC expenditures for that year totalled $1,016,569. The difference was generated by 
enterprises such as the book store, the student union, and a ski lodge owned by ASUC. 
Id. at 504. 
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Club, the Spanish Club and the Physics Students Society. The plaintiffs 
in Smith, however, objected particularly to ASUC’s funding fourteen 
groups that ‘‘pursue[d] frankly political or ideological goals.’’** Some 
of the fourteen groups whose funding was contested at trial included: 
The Campus Abortion Rights Action League; The Gay and Lesbian 
League; and Students Against Intervention in El Salvador.'? Addition- 
ally, the plaintiffs objected to the student-funded ASUC Senate issuing 
official positions on issues such as gay and lesbian rights, the Equal 
Rights Amendment, and gun control. Finally, the students objected to 
expenditure of funds by the two ASUC-supported state government 
lobbies for issues such as school-supported abortions and rent discrim- 
ination. 

Student groups at UC Berkeley received funding by following very 
simple procedures. A group needed four student members to register 
with the University. Any registered group could request ASUC funding 
by submitting a budget to the ASUC Finance Committee, which then 
forwarded its recommendations to the ASUC Senate for approval. ASUC 
Senate approval made the group eligible for reimbursement of actual 
expenses incurred.** 

On April 16, 1979, four students™ filed suit in the Superior Court of 
Alameda County against the Regents, the ASUC, and certain officers of 
the University. The complaint alleged that forcing support of objection- 
able groups and ideas violated the First Amendment to the United 
States Constitution’ and various provisions of the California Constitu- 
tion.’® Plaintiffs petitioned for declaratory and injunctive relief against 





11. Id. 

12. The 14 groups whose funding specifically was protested were: Amnesty Inter- 
national; Berkeley Students for Peace; Campus N.O.W. (National Organization for Women); 
Campus Abortion Rights Action League; Gay and Lesbian League; Progressive Student 
Organization; REAP (Radical Education and Action Project); Spartacus Youth League; 
Students Against Intervention in El Salvador; Students for Economic Democracy; UC 
Berkeley Feminist Alliance and Women Organized Against Sexual Harassment; UC Sierra 
Club; Conservation and Natural Resources Organization; and Greenpeace. Id. 

13. ‘‘ASUC rules permit reimbursement for 11 categories of expenses: (1) personal 
services, (2) stationery and supplies, (3) telephone, (4) travel, (5) dues and subscriptions, 
(6) postage, (7) equipment rental, (8) advertising, (9) programs and printing, (10) facilities 
rental, and (11) other.’’ Id. 

14. Averell Smith, Marina Trepetin, Arlo Hale Smith and Adlai Smith. 

15. ‘‘Congress shall make no law ... abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the government 
for a redress of grievances.’’ U.S. Const. amend. I. 

16. ‘‘Every person may freely speak, write and publish his or her sentiments on all 
subjects, being responsible for the abuse of this right. A law may not restrain or abridge 
liberty of the speech or press.’’ Cat. Const. Art. I, § 2(a); ‘“The people have the right to 
instruct their representatives, petition government for redress of grievances, and assemble 
freely to consult for the common good.’’ Id. § 3; ‘‘. .. The university shall be entirely 
independent of all political or sectarian influence and kept free therefrom in the appoint- 
ment of its regents and in the administration of its affairs ....’’ Cat. Const. Art. IX, 


§ 9. 
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the university and the ASUC seeking to have the mandatory activities 
fee, imposed upon all UC Berkeley students, declared unconstitu- 
tional.’’ 

In 1980, thirty-two UC Berkeley students also sued ASUC in small 
claims court seeking a refund of the activities fee. The ASUC filed suit 
in California Superior Court to enjoin the small claims court action." 
The superior court consolidated Smith I with the small claims court 
case in 1982, and granted partial summary judgment in favor of the 
defendants UC and ASUC. The court ruled, ‘‘[T]he mandatory student 
activities fee imposed on all students at the University of California, 
Berkeley, [was] constitutional and legal on its face and as applied.’’’® 

The superior court’s summary judgment ruling addressed only the 
issue of the collection of the fee and left unresolved the issue of the 
expenditure of the fee. The superior court heard arguments on this 
issue and, sitting without a jury, decided, ‘‘[T]he use of the fee to 
provide financial support for the ASUC activities was not invalid.’’?° 
Plaintiffs appealed both the summary judgment and final decision of 
the superior court to the California Court of Appeal. 

The court of appeal affirmed the superior court’s decision on both 
issues, dealing with the collection of the fee as a Free Association 
issue, and the use of the fee as a Free Speech issue.”* In affirming the 
lower court’s ruling, the court of appeal relied on three cases: Railway 
Employees’ Department v. Hanson;”? Lathrop v. Donohue;?* and Abood 
v. Detroit Board of Education.** The court of appeal explained, ‘‘Pur- 
suant to the Hanson/Lathrop/Abood trilogy . . . plaintiffs can properly 
be required to pay a supporting activities fee.’’5 

The Hanson/Lathrop/Abood trilogy dealt with the issue of mandatory 
fees as a requirement to membership in an organization. The Supreme 
Court in Hanson held, ‘‘[T]he requirement for financial support of the 
collective-bargaining agency by all who receive the benefits of its work 
... does not violate ... the First [Amendment].’’? Lathrop came to 
the same result in the context of lawyers paying mandatory bar asso- 
ciation dues. The Lathrop Court explained that the bar association’s 
assessment of the mandatory dues did not violate the First Amendment 





17. Smith v. Regents of the Univ. of Cal., 248 Cal. Rptr. 263, 264 (Cal. Ct. App. 
1988) [hereinafter cited as Smith J]. 

18. Id. 

19. Id. 

20. Id. 

21. The California Supreme Court did not choose to break down the issues this way, 
but instead dealt with the combined issues of free association and compelled speech. 

22. 351 U.S. 225, 76 S. Ct. 714 (1956). 

23. 367 U.S. 820, 81 S. Ct. 1826 (1961). 

24. 431 U.S. 209, 97 S. Ct. 1782 (1977). This case is discussed in greater detail in 
Section IV.A., infra. 

25. Smith I, 248 Cal. Rptr. at 270. 

26. Hanson, 351 U.S. at 238, 76 S. Ct. at 721. 
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right to freely associate because ‘‘compulsory enrollment imposes only 
the duty to pay dues . . . [and does] not compel the plaintiff to associate 
with anyone.’’”” Finally, the Abood Court acknowledged an infringe- 
ment on First Amendment rights caused by expending union dues on 
lobbying efforts, but ruled that the ‘‘infringement was justified by the 
‘important governmental interests’ in labor peace fostered by the use 
of a single, exclusive bargaining representative.’’?* The court of appeal 
in Smith found the three decisions decisive in finding no violation of 
the First Amendment guarantee of Free Association through the collec- 
tion of the mandatory student fee. 

The court of appeal also affirmed the superior court’s decision that 
use of the mandatory student fee did not violate the First Amendment 
guarantee of Free Speech. The court of appeal explained, ‘‘[C]jourts 
have uniformly held that the use of mandatory student fees to support 
certain controversial student activities is constitutionally permissible.’’”® 
Dissatisfied by the court of appeal ruling, the Smith I plaintiffs once 
again appealed the decision, and the Supreme Court of California 
granted review. However, the court remanded the case to the California 
Court of Appeal to be decided in light of the United States Supreme 
Court’s ruling in Keller v. State Bar of California.*° On remand, the 
court of appeal again affirmed the superior court’s ruling, finding Keller 
to have very little impact on the court of appeal’s earlier decision. The 
California Supreme Court again granted review. 

The California Supreme Court dealt with two issues: the constitu- 
tionality of the fee collection and the constitutionality of the use of the 
mandatory student fee. This comment deals with only the issue of the 
use of the student fees as opposed to the collection of those fees, since 
the issue of the constitutionality of the fee collection has been decided 
uniformly in favor of universities. As the California Supreme Court 
ruled in Smith, the Regents have full power to levy and collect the fee 
under the powers granted to them by the California Constitution.” 





27. Lathrop, 367 U.S. at 827-28, 81 S. Ct. at 1830. 

28. Abood, 431 U.S. at 222, 225, 97 S. Ct. at 1792, 1794. 

29. Smith I, 248 Cal. Rptr. at 271. The court relied on the following cases in reaching 
its decision: Good v. Associated Students of Univ. of Wash., 542 P.2d 762 (Wash. 1975) 
(allowing mandatory student fees to support objectionable student activities); Arrington 
v. Taylor, 380 F. Supp. 1348 (M.D.N.C. 1974) (allowing funding of a student newspaper 
through mandatory student activity fees); Veed v. Schwartzkopf, 353 F. Supp. 149 (D. 
Neb.), cert. denied, 414 U.S. 1135, 94 S. Ct. 878 (1973) (allowing student newspaper 
and student-run speakers program to be funded with mandatory fees); Larson v. Board 
of Regents of Univ. of Neb., 204 N.W.2d 568 (Neb. 1973) (allowing student newspaper 
and student-run speakers program to be funded with mandatory fees). 

30. 496 U.S. 1, 110 S. Ct. 2228 (1990). The United States Supreme Court decided 
Keller just prior to Smith I reaching the California Supreme Court. 

31. Smith, 844 P.2d at 505. The California Constitution expressly grants the Regents 
‘full powers of organization and government’’ in operation of the University. Cat. 
Const. Art. IX, §9. 
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The California Supreme Court separated into three components the 
issue of whether the use of mandatory student fees to support objec- 
tionable ideological or political groups violated the U.S. constitutional 
guarantees of Free Association and Free Speech: (1) ASUC support of 
political and ideological groups; (2) ASUC-funded lobbying; and (3) 
ASUC Senate Political Activities. The court held that the ‘‘political and - 
ideological group’’ funding and ASUC-funded ‘‘lobby’’ unjustifiably 
infringed on the students’ First Amendment Rights as guaranteed by 
the U.S. Constitution. The California Supreme Court considered the 
issues with reference to only the United States Constitution because 
those provisions proved dispositive; therefore, the court saw no need 
to address the provisions of the state constitution.*? The court also 
ruled that if the facts showed that student funds were used to support 
the Senate, such funding would constitute an unconstitutional infringe- 
ment. This comment examines the analysis applied to the first com- 
ponent—the funding of political and ideological groups—since the court 
applied this same reasoning to each of the other components. 


Il. THE SMITH DECISION 


The Smith court used the following test to determine whether man- 
datory student fees violated the First Amendment when used to support 
controversial student groups: 


A university may, in general, support student groups through 
mandatory contributions because that use of funds can be germane 
to the university’s educational mission. At some point, however, 
the educational benefits that a group offers become incidental to 
the group’s primary function of advancing its own political and 
ideological interests. To fund such a group may still provide some 
educational benefits, but the incidental benefit * ‘ucation will 
not usually justify the burden on the dissenting stud ‘ts’ consti- 
tutional rights. Phrased in terms of the tests that c« ,urts have 
applied, a regulation that permits the mandatory funding of such 
groups is not narrowly drawn to avoid unnecessary intrusion of 
freedom of expression and it unnecessarily restricts constitution- 
ally protected liberty when there is open a less drastic way of 
satisfying its legitimate interest.** 


The Smith test focuses on the ‘‘educational mission’ of a university as 
a starting point. The test then creates a dichotomy by separating student 
groups into the categories of ‘‘educationally beneficial’ and ‘‘ideolog- 
ical.’ The ‘‘ideological’’ groups are those whose relation to the edu- 
cational mission has become merely ‘‘incidental.’’ The ‘‘educationally 





32. Id. at 506 n.7. 
33. Id. at 511 (emphasis added). 
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beneficial’ groups have a closer relation to the university’s educational 
mission. 

In applying this test, the Smith court found that the controversial 
groups funded by ASUC provided only an ‘‘incidental benefit to edu- 
cation at the cost of a significant burden on constitutional rights . . . .’’* 
The Smith court used Wooley v. Maynard** as an example of such a 
significant burden. In Wooley, the United States Supreme Court found 
that compelling someone to display the state motto of ‘‘Live Free or 
Die’’ impermissibly burdened that person’s First Amendment Rights. 
The Smith court reasoned that if displaying a motto in Wooley was an 
impermissible burden, then compelled subsidization constituted a sig- 
nificant burden.** In other words, the Smith court viewed the display 
of the motto as a slight burden when compared with the subsidization 
of ideologically objectionable groups. 

The California Supreme Court ordered the Regents of the University 
of California to identify the student groups ineligible for mandatory 
student funding, using the test set out above. The Regents then had to 
give each student the option of deducting an amount from the student’s 
fees that corresponded to the proportion of that student’s fees that 
would have gone to the objectionable group. In addition, the court 
required the Regents to set up a system to handle any disagreement 
with the Regents’ determination of which groups the students may 
choose not to fund. Smith further deemed the collection of mandatory 
student fees permissible if students could make a deduction for certain 
political and ideological groups, and if the university had available the 
procedural safeguards explained in Chicago Teachers’ Union v. Hud- 
son.*” In other words, the collection of the fee is allowed in general, 
but the use of the fee for objected purposes is an infringement of First 
Amendment Rights against which specific procedures must guard. With 
this standard as guidance, the California Supreme Court remanded the 
case, and directed the Regents to separate the student groups according 
to the dichotomy of ‘‘educationally beneficial’ and eligible for funding, 
or ‘‘ideological’’ and not eligible for funding. 


III. ANALYSIS OF SMITH IN RELATION TO THE NATIONAL TREND 


Good v. Associated Students of the University of Washington* de- 
picted the dilemma presented in Smith. The Washington Supreme Court 
ruled that students could be compelled to pay a fee supporting a student 
body organization that takes objectionable positions. The court ex- 
plained: 





34. Id. 

35. 430 U.S. 705, 97 S. Ct. 1428 (1977). 

36. Smith, 844 P.2d at 512. 

37. 475 U.S. 292, 106 S. Ct. 1066 (1986). This case is discussed in detail in Section 
IV.B., infra. 

38. 542 P.2d 762 (Wash. 1975). 
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We must balance the plaintiff’s First Amendment rights against 
the traditional need and desirability of the university to provide 
an atmosphere of learning, debate, dissent, and controversy. Nei- 
ther is absolute. If we allow mandatory financial support to be 
unchecked, the plaintiff’s rights may be meaningless. On the other 
hand, if we allow dissenters to withhold the minimal financial 
contributions required we would permit a possible minority view 
to destroy or cripple a valuable learning adjunct of university 
life.39 


The Smith court also recognized this dilemma of protecting the 
learning environment while ensuring students’ rights. The Regents 
acknowledged an infringement of students’ rights by the use of the fee, 
but argued that such a burden was justified. ‘‘The Regents, relying on 
their authority to define the University’s educational mission, acknow]- 
edge the burden on plaintiffs’ rights, but argue that student political 
activity offers educational benefits that justify the burden.’’*° The Re- 
gents argued their point, stating, ‘‘All over the country, the law is the 
other way,’’* referring to the fact that courts nationwide have held 
mandatory student fees valid. 

Lace v. University of Vermont,‘? for example, demonstrated the rea- 
soning underlying the prevalent national view that the Smith court 
ultimately rejected. In Lace, the Vermont Supreme Court reversed a 
declaratory judgment halting the use of mandatory student fees to 
support objectionable speech. Students at the University of Vermont 
and the State Agricultural College claimed a violation of their First 
Amendment rights arising out of the collection and use of their man- 
datory fees to support ‘‘actions and activities which they wholly and 
totally disapprove[d],’’ principally implicating the student newspaper.** 
The students sought a declaratory judgment that the ‘‘fee was not 
lawful or in the alternative that the trustees of the defendant university 
... be charged with the responsibility of supervising the expenditure 
of said fees ... [for activities] educational, cultural, recreational or 
social in nature.’’* 

The Lace court reasoned that no First Amendment violation arose 
out of funding controversial speech. The court relied on the unique 
atmosphere of a university, stating: ‘“‘The classroom is peculiarly the 
marketplace of ideas. The nation’s future depends upon leaders trained 





39. Id. at 768. 

40. Smith, 844 P.2d at 507. 

41. Don J. DEBENEDICTIS, SOME UNIVERSITY FEES VOLUNTARY LIKE LAWYERS—STUDENTS 
Don’t HAVE TO FUND OBJECTIONABLE SPEECH, CouRT RULES 79 A.B.A. J. 30 (May 1993) 
(quoting Mark Himelstein, counsel for ASUC). 

42. 303 A.2d 475 (Vt. 1973); See also Kania v. Fordham, 702 F.2d 475 (4th Cir. 
1983); Larson v. Board of Regents Univ. of Neb., 204 N.W.2d 568 (Neb. 1973). 

43. Lace, 303 A.2d at 476-77. 

44. Id. at 477. 
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through wide exposure to that robust exchange of ideas which discovers 
truth out of a multitude of tongues, (rather) than any kind of authori- 
tative selection.’’*® 

Although the Smith court attempted to distinguish Lace, the latter 
case still applies. The Smith court deemed Lace irrelevant because the 
plaintiff’s complaint in Lace was dismissed for failing to ‘‘show that 
student plaintiffs either pled or proved that they were required . . . to 
finance the promotion of religious, political or philosophical causes.’’* 

However, the Smith court distinguished Lace incorrectly. The Lace 
court explained that it vacated the lower court’s declaratory judgment 
because the plaintiffs failed to prove ‘‘that [the students] were denied 
an equal and proportionate access to the same student association funds 
utilized by student organizations to advocate ‘positions and views with 
which they wholly disagreed’ in order to advocate positions and views 
with which they wholly agree.’’*” This distinction in reasoning, rejected 
by the Smith majority, explains that a neutral distribution of the funds, 
given equally to all student groups, would survive judicial scrutiny 
under a marketplace of ideas concept. In effect, the Lace court validated 
the funding of objectionable speech with monies collected under a 
mandatory fee structure, as long as students opposing the funding had 
equal access to the funding to advocate their positions. 

Curiously, Smith ignores the peculiarity that a neutral distribution is 
supported not just in the decisions Smith distinguished, but also in 


those cases cited for support. While the Smith test emphasizes the 
‘“‘educational mission’’ involved, the Smith court neglects to acknowl- 
edge a distinction from the very cases from which the test is derived. 
In order to understand this error in the Smith court’s analysis, the 
cases influencing its decision must be examined. 


IV. Discussion OF MANDATORY FEE CASES AS APPLIED IN SMITH 


The California Supreme Court recognized two conflicting principles 
in Smith, which the court framed as follows: 


Plaintiffs’ invoking their Constitutional right not to be compelled 
to speak, argue that the use of mandatory fees to subsidize student 
political groups impermissibly burdens that right. The Regents, 
relying on their authority to define the University’s educational 
mission, acknowledge the burden on Plaintiffs’ rights but argue 
that student political activity offers educational benefits that justify 
the burden.“ 





45. Id. (quoting Keyishian v. Bd. of Regents of N.Y., 385 U.S. 589, 603, 87 S. Ct. 
675, 683 (1967) (quoting United States v. Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 
1943))). 

46. Smith, 844 P.2d at 509. 

47. Lace, 303 A.2d at 479. 

48. Smith, 844 P.2d at 507. 
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It is the conflict between educational mission and the burden on 
individual rights that creates problems for the court in issuing a decision 
that offers some guidance to the affected parties on what funding will 
be permissible. The Smith court relied mainly on the four cases dis- 
cussed below in developing the test it adopted. The test handed down 
in Smith is an amalgamation of the tests used in these cases, as 
summarized in the table at the end of this section. The subsequent 
discussion of these cases goes beyond the scope reported in Smith, but 
is important for understanding the complete realm of issues involved. 
Understanding the reasoning the court did not borrow may be as 
important as understanding the reasoning it did borrow. 


A. Abood v. Detroit Board of Education: The Labor Union Analogy 


The Smith court analogized student fees to labor union dues, and 
more specifically, to the agency-shop agreements at issue in Abood v. 
Detroit Board of Education.*® In Abood, teachers in Detroit sought a 
declaration to invalidate the agency-shop provision® of their collective 
bargaining agreement. The Union used the mandatory fees collected 
under the agency-shop agreement for the operation of the Union in its 
role as collective bargaining agent, but also for certain ‘‘ideological 
activities unrelated to collective bargaining.’’™ 

The Abood plaintiffs’ complaint did not list any specific activities 
that the teachers ideologically opposéd. The Court did not find this 
significant, however. The Court stated, ‘“To require greater specificity 
would confront an individual employee with the dilemma of relinquish- 
ing either his right to withhold his support of ideological causes to 
which he objects or his freedom to maintain his own beliefs without 
public disclosure.’’s? 

Similar to the Smith holding, the Abood Court held that the man- 
datory fee collection was valid, but also that the use of the collected 
fees for unrelated ideological causes infringed impermissibly on the 
plaintiffs’ First Amendment Rights. The Abood Court described appro- 
priate relief for such infringement by stating, ‘‘{[The] objective must be 
to devise a way of preventing compulsory subsidization of ideological 
activity by employees who object thereto without restricting the Union’s 
ability to require every employee to contribute to the cost of collective- 
bargaining activities.’’** Thus, the Abood court had the same objective 
as the Smith court: balancing individual rights against the union’s 
ability to fund the opposed activities. 





49. 431 U.S. 209, 97 S. Ct. 1782 (1977). 

50. An agency shop provision is a ‘‘union-security device whereby, in order to 
continue employment, any nonunion member employee is required to pay to the Union 
sums equivalent to those paid by union members .. . .’’ BLACK’s LAW DICTIONARY 63 (6th 
ed. 1990). 

51. 431 U.S. at 236, 97 S. Ct. at 1800. 

52. Id. at 241, 97 S. Ct. at 1802. 

53. Id. at 237, 97 S. Ct. at 1800. 
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The Abood Court also set forth possible remedies. The Court issued 
‘‘fa preliminary] injunction against expenditure for political causes 
opposed by each complaining employee of a sum, from those moneys 
to be spent by the union for political purposes, which is so much of 
the moneys exacted from him as is the proportion of the union’s total 
expenditures made for such political activities to the union’s total 
budget... .’’** The Court further provided the more permanent remedy 
of ‘‘(1) the refund of a portion of the exacted funds in the proportion 
that union political expenditures bear to total union expenditures, and 
(2) the reduction of future exactions by the same proportion.’’®> Thus, 
the Smith court used Abood, with its parallel objective, as precedent 
for finding mandatory student fees unconstitutional if expended to 
support ideological or political groups that the subsidizing members 
opposed. 


B. Chicago Teachers Union v. Hudson: Preventative Procedures 


The plaintiffs in Chicago Teachers Union v. Hudson,** nonunion 
employees of the Chicago Board of Education, claimed that the union 
violated their First Amendment rights to freedom of expression and 
association by forcing them to pay union dues that could be used for 
ideological purposes not related to the functioning of the Union. The 
Chicago Teacher’s Union forced the plaintiffs to subsidize certain ac- 
tivities from which the nonunion members received benefits. 

The Union assessed nonmembers fees at a rate of 95% of the amount 
of Union member fees. After the fee was paid through a deduction 
from the nonmember’s paycheck, the nonmember could file a written 
objection with the Union President. The objection would be considered 
by the Union’s Executive Committee, whose decision could be appealed 
to the Executive Board. If the Executive Board’s decision still did not 
satisfy the objector, the Union President would then appoint an arbi- 
trator. If the objection was sustained at any point, the objector would 
be given a rebate of a proportionate share of the dues that were paid 
and an appropriate reduction in future dues.°*’ 

The Hudson Court listed three constitutional defects with the original 
union procedure: 


First, it failed to minimize the risk that nonunion employees’ 
contributions might be temporarily used for impermissible pur- 
poses. Second, it failed to provide nonmembers with adequate 
information about the basis for the proportionate share from which 





54. Id. at 238, 97 S. Ct. at 1801 (quoting International Ass’n of Machinists v. Street, 
367 U.S. 740, 774-75, 81 S. Ct. 1784, 1802-1803 (1961)). 

55. 431 U.S. at 240, 97 S. Ct. at 1802 (quoting Railway Clerks v. Allen, 373 U.S. 
113, 122, 83 S. Ct. 1158, 1163 (1963)). 

56. 475 U.S. 292, 106 S. Ct. 1066 (1986). 

57. Id. at 292, 106 S. Ct. at 1068. 
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the advance deduction of dues was calculated. And third, it failed 
to provide for a reasonably prompt decision by an impartial de- 
cisionmaker.*® 


The Hudson Court prescribed specific procedures to guard against 
infringing on First Amendment Rights when expending mandatory fees. 
The Court explained, 


[T]he constitutional requirements for the Union’s collection of 
agency fees include [1] an adequate explanation of the basis for 
the fee[,] [2] a reasonably prompt opportunity to challenge the 
amount of the fee before an impartial decision maker, and [3] an 
escrow for the amounts reasonably in dispute while such chal- 
lenges are pending.®® 


These constitutional requirements developed in response to observa- 
tions made in Hudson that a pure rebate approach was inadequate. The 
Hudson court ruled that a temporary expenditure of money acts as a 
forced loan to an opposed activity. This, the Court held, conflicts with 
the constitutional strict scrutiny requirement arising when fundamental 
constitutional rights are at stake. Strict scrutiny demands a remedy 
carefully tailored to minimize the infringement.®° Smith cited Hudson 
to support its application of a strict scrutiny test to find mandatory fees 
unconstitutional. Additionally, Hudson set forth procedural safeguards, 
noted by Smith, to be used when assessing mandatory fees. 


C. Keller v. State Bar of California: Mandatory State Bar Dues 


Demonstrating the intermingling of a relatively small group of cases 
discussing mandatory fees, the court in Keller v. State Bar of California®™ 
suggested a remedy for objections to mandatory state bar association 
dues, which was derived in part from both Hudson and Keller. ‘‘We 
believe that an integrated bar could certainly meet its Abood obligation 
by adopting the sort of procedures described in Hudson.’’* The Abood 
obligation prohibited the state from conditioning employment on a 
mandatory fee used to support opposed ideological or political activities 
not germane to the organizational purpose, while the Hudson proce- 
dures provided certain safeguards against forced association. 

Building on the decision in Abood, Keller was the intervening case 
that caused Smith to be remanded, without decision, on its first trip 
to the California Supreme Court. Keller applied the labor union analogy 





. Id. at 293, 106 S. Ct. at 1068. 

. Id. at 310, 106 S. Ct. at 1078. 

. Id. at 303, 106 S. Ct. at 1074. 

. 496 U.S. 1, 110 S. Ct. 2228 (1990). 
. Id. at 17, 110 S. Ct. at 2237. 
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of Abood in the context of mandatory state bar association dues. The 
facts in Keller resemble both Abood and Smith.® The plaintiffs in Keller 
were lawyers required to pay mandatory bar association dues. The 
plaintiffs challenged the constitutionality of mandatory state bar dues 
because a portion of the collected dues supported lobbying of ideolog- 
ical and political issues of general social concern with little relevance 
to the practice of law, including: gun control, abortion, and prayer in 
public schools.** The bar association defended its actions by claiming 
that lobbying constituted a permissible exercise of its statutory authority 
to ‘‘aid in all matters pertaining to the advancement of the science of 
jurisprudence or to the improvement of the administration of justice.’’® 

In holding that the expenditures violated the First Amendment, the 
Supreme Court stated, ‘‘[T]he guiding standard must be whether the 
challenged expenditures are necessarily or reasonably incurred for the 
purpose of regulating the legal profession or improving the quality of 
the legal service available to the people of the state.’’** Additionally, 
the Court explained that simply being ‘‘germane’’ to an espoused 
purpose is not enough. The funded activities must be ‘‘germane to the 
purpose for which compelled association was justified’’ as a matter of 
constitutional law.*’ Thus, the decision in Keller centered around the 
central purpose of the state bar, just as the decision in Smith centered 
around the central purpose of a university. 


D. Carroll v. Blinken: Strict Scrutiny 


The Smith court used the strict scrutiny test as employed in Hudson, 
but demonstrated the test with a case that applied the test ambiguously. 
Smith explained, ‘‘Because the use of a mandatory fee implicates 
freedom of association, strict scrutiny applies.’’** The Smith court 
claimed that Carroll v. Blinken,® the most recent federal case to address 
the issue of mandatory student fees, applied a strict scrutiny test. In 
contrast. the UC Regents cited Carroll as support for their proposition 





63. A major issue in Keller was whether or not the California state bar was a 
‘governmental agency’’ as named by the California Supreme Court. As such, the issue 
would have been decided in favor of the Bar because ‘‘[a] governmental agency may use 
unrestricted revenue, whether derived from taxes, dues, fees, tolls, tuition, donation or 
other sources for any purpose within its authority.’’ Id. at 10, 110 S. Ct. at 2234 (quoting 
the lower court decision at 767 P.2d 1020, 1029). 

64. Some other activities listed in the complaint were: lobbying against prohibiting 
polygraph tests for state and local employees; prohibiting possession of armor-piercing 
handgun ammunition; and limiting the right to individualized education programs for 
students in need of special education. 496 U.S. at 6 n.2, 110 S. Ct. at 2232 n.2. 

65. Id. at 15, 110 S. Ct. at 2236. 

66. Id. at 14, 110 S. Ct. at 2236. 

67. Id. at 13, 110 S. Ct. at 2235 (as stated in Smith, 844 P.2d at 507). 

68. Smith, 844 P.2d at 507. 

69. 957 F.2d 991 (2d Cir.), cert. denied, 113 S. Ct. 300 (1992). 
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that a standard ‘‘more relaxed than strict scrutiny’ should be applied 
in the context of mandatory student fees.” 

The Carroll court did not find mandatory student fees used on campus 
unconstitutional. The case dealt with a claim by students at the State 
University of New York (SUNY) at Albany, in which the students 
challenged mandatory student fees as unconstitutional because they 
were used to support the New York Public Interest Research Group 
(NYPIRG).”1 The court partially rejected this claim, stating that on- 
campus funding of NYPIRG was allowed, but off-campus activities 
could not be funded constitutionally with mandatory student fees. The 
Smith court failed to distinguish Carroll on this basis however. Noting 
that the Carrol] court found that the benefit from the student group 
(NYPIRG) justified the infringement, the court simply referred to the 
balancing test Carroll provided, and ignored the fact that Carroll con- 
tradicted the reasoning in Smith.”? 

The balancing test enunciated in Carroll examined First Amendment 
infringement in relation to the state interests promoted by the funding. 
The Carroll court concluded: 


[T]hese three interests—the promotion of extracurricular life, the 
transmission of skills and civic duty, and the stimulation of en- 
ergetic campus debate—together are substantial enough to justify 
the infringement of appellants’ First Amendment right against 


compelled speech that occurs when SUNY Albany transfers a 
portion of the activity fee to NYPIRG. We also believe that these 
interests would be served less effectively absent the activity fee 
distribution regulation.” 


The Smith court closely examined the test and declared it to be a 
strict scrutiny test, emphasizing that Carroll stated, ‘‘[I]ntrusions must 
be narrowly drawn to avoid unnecessary intrusion on freedom of ex- 
pression and [must be] justified by the state.’’* The Smith court 
conceded the Regents’ point that the Carroll decision determined whether 
a ‘“‘substantial government interest would be achieved less effectively 
absent the regulation,’’’’> using wording well-accepted as representing 


an intermediate level of scrutiny. However, the Smith court claimed 





70. Id. at 509. 

71. NYPIRG described itself as a ‘‘nonpartisan research and advocacy organization 
directed by New York State college and university students.’’ Carroll, 957 F.2d at 993- 
94. The group sponsored programs on campus such as debates, films, and newsletters 
but also used the funds to lobby the state legislature. 

72. Smith, 844 P.2d at 509. 

73. Carroll, 957 F.2d at 1001 (emphasis added). 

74. Smith, 844 P.2d at 509 (quoting Carroll, 957 F.2d at 999 (quoting Schad v. Mount 
Ephraim, 452 U.S. 61, 69, n.7, 101 S. Ct. 2176, 2183, n.7 (1981))). 

75. Id. at 510 (quoting Carroll, 957 F.2d at 999 (quoting United States v. Albertini, 
472 U.S. 675, 689, 105 S. Ct. 2897, 2906 (1985))). 
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that Carroll still applied a strict scrutiny test, pointing to wording used 
by the high court in Carroll that stated, ‘‘[A]n incidental burden on 
speech [must be] no greater than is essential .. . .’’” 

The relevance of the distinction between strict and intermediate levels 
of scrutiny emerges in the final outcome of the analysis. If the court 
applies strict scrutiny, then the balancing of the educational benefit 
against the constitutional burden will be weighted significantly on the 
side of finding an unconstitutional burden. The educational benefit 
must be compelling, and there must be no less restrictive means of 
providing support for the groups.””? However, if the court applied 
intermediate scrutiny, the educational benefit need only substantially 
relate to an important governmental interest.” Thus, the choice of the 
level of scrutiny to apply in striking the balance will affect greatly the 
outcome. 

The following table summarizes the four main cases and the elements 
of their holdings that the Smith court used in creating its test. 





76. Id. at 510 (quoting Albertini, 472 U.S. at 689, 105 S. Ct. at 2906). 

77. See NAACP v. Alabama, 357 U.S. 449, 78 S. Ct. 1163 (1958). 

78. See University of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978) (general 
discussion of the test for intermediate scrutiny). 
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CASE HOLDING 





Abood Collection of mandatory fee allowed. 


Objective must be to devise a way of preventing 
compulsory subsidization of ideological activity 
by employees who object thereto without restrict- 
ing the ability to require every employee to con- 
tribute.” 





Hudson Procedures constitutionally require agencies col- 
lecting the fee to: 


1) Explain the basis for the fee; 

2) Allow prompt opportunity to challenge before 
an impartial decision-maker; 

3) Provide an escrow of amounts while chal- 
lenges are pending.® 





Fee must be ‘‘necessarily or reasonably incurred’”’ 
for purposes the group intends to achieve.* 


Abood obligation can be achieved through the 
Hudson procedures.®*? 





Carroll Strict scrutiny test applies to the expenditure of 
mandatory student fees.* 


Fee collection procedures must be narrowly drawn 
so that the burden on Free Association is no 
greater than necessary.* 














V. ANALYSIS OF THE TEST APPLIED IN SMITH 


A. Misapplication of Case Law 


With an understanding of the cases from which the Smith test 
developed, one can see the logical flaws in the application of those 
cases by the majority in Smith. The Smith court relied on Galda v. 
Rutgers®* to support its use of the Carroll balancing test. In Galda, 





79. Abood, 431 U.S. at 237, 97 S. Ct. at 1800. 

80. Hudson, 475 U.S. at 310, 106 S. Ct. at 1078. 

81. Keller, 496 U.S. at 14, 110 S. Ct. at 2236. 

82. Id. at 17, 110 S. Ct. at 2237. 

83. Smith, 844 P.2d at 510 (Smith court applying the reasoning borrowed from 
Carroll). 

84. Carroll, 957 F.2d at 999. 

85. 772 F.2d 1060 (3d Cir. 1985), cert. denied sub nom., New Jersey Pub. Interest 
Research Group v. Galda, 475 U.S. 1065, 106 S. Ct. 1375 (1986). 
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Rutgers students claimed a violation of their First Amendment Rights 
by the New Jersey Public Interest Research Group (NJPIRG), because 
NJPIRG, which Rutgers supported with student fees, engaged in lob- 
bying for ideologically objectionable causes. The Galda court struck the 
balance in favor of the protesting students’ rights. The court explained: 


Although the training PIRG members may receive is considerable, 
there can be no doubt that it is secondary to PIRG’s stated objec- 
tives of a frankly ideological bent. To that extent the educational 
benefits are only ‘incidental’—arising from or accompanying the 
principle objectives—and subordinate to the group’s function of 
promoting its political and ideological aims.** 


However, it is important to note that this case differs significantly 
from Smith. The fee collected to support NJPIRG was independent of 
the general student activity fee and required periodic student approval. 
Additionally, NJPIRG conducted its activities off campus. While the 
Smith court stated, ‘‘[T]here is nothing in the Third Circuit’s approach 
[in Galda] that prevents its application to on-campus student groups,’’®’ 
the Smith court did not fully explain the differences. These differences, 
however, caused the Galda court to limit its holding, stating, ‘‘[W]Je 
do not enter the controversy on whether a given campus organization 
may participate in the general activities fee despite the objections of 
some who are required to contribute to that fund.’’®* Therefore, the 
Smith court’s reliance on Galda seems not only inappropriate due to 
the significant differences in the nature and process of the fee collection, 
but also contradictory to the intent of the Galda court’s decision. 

If Galda applied to the facts in Smith, however, it actually would 
strengthen the UC Regents’ case. Indeed, the California Court of Appeal, 
reconsidering Smith in light of Keller, stated: 


[The] Galda case ... is entirely consistent with the other cases 
upholding a mandatory student activity fee [because] the Galda 
court observed that the creation of a forum for expression of diverse 
views may be a compelling justification for the slight infringement 
on First Amendment rights, ‘just as is the need for labor peace in 
the union dues cases.’®° 


Therefore, Galda actually provides a stronger case for finding the 
mandatory fees constitutional. 





86. 772 F.2d at 1065. 

87. Smith, 844 P.2d at 511. 

88. Galda, 772 F.2d at 1064. 

89. Smith v. Regents of the Univ. of Cal., 3 Cal. Rptr. 2d 384, 394 (Cal. Ct. App. 
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Additionally, the Court of Appeals for the Fourth Circuit decided in 
Kania v. Fordham” that the labor union analogy of Abood, the case 
upon which the Smith majority relied heavily, does not apply to the 
university setting. In Kania, a group of University of North Carolina 
students challenged the use of mandatory student activity fees to sup- 
port the student newspaper, a publication advocating views with which 
the plaintiffs disagreed. The plaintiffs unsuccessfully attempted to apply 
Abood. The Court of Appeals found no constitutional violation. Kania 
distinguished Abood on two points. First, the Kania court recognized 
the ‘‘special nature’ of a public university: ‘‘[T]he campus of a public 
university, at least for its students, possesses many of the characteristics 
of a public forum. The college classroom with its surrounding environs 
is peculiarly ‘the marketplace of ideas.’’’™ 

Second, the Kania court compared the balanced presentation of ideas 
in the school newspaper with the unitary views espoused by the labor 
unions in Abood. The court explained: 


In Abood ... the Union’s communications ... were one-sided 
presentations of the ‘Union’s Viewpoint.’ The mandatory fees in 
Abood, therefore, enhanced the power of one, and only one, 
ideological group to further its political goals. In contrast, [the 
student newspaper] increases the overall exchange of information, 
ideas and opinions on the campus.” 


Thus, it seems that the labor union analogy of Abood may be inappli- 
cable to the special nature of the university setting, at least in the 
Fourth Circuit’s interpretation of mandatory student fee cases. 

The California Supreme Court, however, attempted to distinguish 
Smith from Kania, stating: 


Decisions upholding the use of mandatory fees to create public 
fora such as student newspapers and speakers’ bureaus, offer little 
assistance in resolving this case. No one argues that any of the 
studént groups involved in [Smith] is a public forum. To the 
contrary, the record clearly demonstrates that each is expressly 
devoted to advancing its own political and ideological causes.* 


This distinction is tenuous. While the Regents do not specifically argue 
that the student groups are public fora, the defendants’ argument is 
based on the premise that the support of the student groups contributes 
to the ‘‘educational mission’’ of the university by creating a public 
forum in which ideas are freely expressed and exchanged. Therefore, 
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while one group may not necessarily officially sponsor debates on its 
opposed ideologies, the existence of that group on campus fosters an 
atmosphere that promotes debate and discussion on that issue. 

Even assuming, arguendo, that it applied the mandatory dues cases 
properly, the Smith court failed to recognize the significance of the 
distinction between those cases and the university setting. Abood and 
Keller both dealt with a professional forum (Abood dealt with mandatory 
funding of labor unions and Keller involved mandatory state bar asso- 
ciation dues). Both Keller and Abood allowed funding only of activities 
germane to the central purpose of the organizations. The definition of 
‘central purpose,’’ however, is illusive, and becomes complicated in 
the university context. The Smith court, for example, vaguely defined 
the ‘‘central purpose’’ of a university as the university’s ‘‘educational 
mission.’’* 


B. ‘‘Educational Mission’’ 


The significance of the distinction between a labor union’s central 
purpose and the university’s central purpose centers around the defi- 
nition of ‘‘educational mission.’’ The Court limited the labor union’s 
purpose in Abood to collective bargaining activities. In contrast, how 
does a court limit a university’s educational activities? If the central 
purpose of a university is to educate, what constitutes the scope of the 


‘“‘educational mission’’? 

The Smith majority admits, ‘‘[The] Regents have more discretion [in 
deciding which groups to support] than the defendants in Keller and 
Abood,’’®> but argues that labor unions have had to interpret what 
constitutes ‘‘political’’ and ‘‘ideological’’ activities for years, so the 
Regents can do so also.** However, the court fails to recognize that the 
significance of the distinction between the Keller/Abood cases and 
Smith lies in the fact that the organizations’ purposes in Keller and 
Abood were much narrower than the university’s purpose. It is much 
easier to see something as ‘‘political’’ or ‘‘ideological,’’ and therefore 
ineligible for funding, because it is unrelated to collective bargaining, 
than it is to distinguish the same from an ‘‘educational mission.”’ 

Justice Arabian explained in his dissent in Smith that the majority 
incorrectly defines ‘‘educational.’’ Arabian contends that controversial 
speech with which one disagrees ‘‘is inherently educational. It is not 
the ‘price’ students pay for a university education, it is the very essence 
of that education.’’®’ Justice Arabian’s dissent highlights the tenuous 
distinction upon which the Smith majority rested. At some point, 
according to the Smith majority, a group’s activities become incidental 
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to education. Thus, the group becomes ineligible for funding because 
it is political or ideological. But the majority gives no indication as to 
where the line should be drawn. 

A neutral distribution of funds could expand the university’s mar- 
ketplace of ideas. While a state bar lobbying for gun control does not 
contribute to the organization’s purpose of regulating the legal profes- 
sion,®* a campus speaker on sexual harassment does contribute to the 
education of those in the community, especially when the university 
mandates the opportunity for the opposing viewpoint to be heard. If 
the line is drawn at the expression of political views, will this not 
create an apolitical atmosphere contrary to the ‘‘educational mission’’ 
of a university? The Smith court deviated from the unanimous prece- 
dents to develop a test with no guidance as to its application. 


C. Application of the Test 


The mechanics of the procedure set forth in Smith are simple. The 
fee collection is allowed, but the Regents must decide which groups 
are ‘‘political or ideological,’’ and must keep available for refund or 
deduction an amount proportional to the number of political or ideo- 
logical groups. This would amount to an average of about eight cents 
per student, per group.*® Additionally, the ASUC must provide an 
appeal procedure for students who disagree with the Regents’ deter- 


mination of which groups are political or ideological, or the amount 
of deduction allowed for each group whose funding is deemed objec- 
tionable. While this appeal is pending, each student’s eight cents per 
group must be held in an escrow account. 

The difficulty in applying this test, other than the obvious inconven- 
ience, expense, and bureaucracy it will create, centers around deter- 
mining which groups are political or ideological. The court refused to 
apply the test itself, and on remand left the Regents with little guidance. 
Any attempt to glean a workable standard from Smith must fall victim 
to ambiguity and contradiction, but a close examination of the decision 
may provide some assistance. 

The Smith court expands the test of Abood and Keller, noting that 
the central purpose of a university, or its ‘‘educational mission,’’ is a 
broader category than that involved in Abood and Keller. However, the 
Smith court explained that simply because something is ‘‘germane to 
the [university’s] constitutionally relevant function ... it does not 
follow ... [that it] is automatically permissible without the need for 
further inquiry.’’°° The purpose of this ‘‘further inquiry’’ is to ‘‘set a 
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rational limit on the use of mandatory fees.’ This rational limit 
should be set through balancing the educational benefit received against 
the corresponding burden on constitutional rights. Again, the test 
returns to the question, what is ‘‘educational’’? 

While the Smith court does not provide a definition of ‘‘educational,”’ 
it does list examples of groups for which the burden on associational 
rights outweighs the benefit to education, including: Young Democrats 
and Republicans;'” abortion and pro-life groups; race-based groups; 
and The Young Spartacus League.’ The court explained that although 
funding these groups is not necessarily unconstitutional, if the Regents 
decided to fund these programs, then the Regents would have to prove 
that the benefits justified the associational burdens.'’* Thus, the Smith 
court provides no definite examples of which groups are ineligible for 
funding, because objectionable groups may still have the balance struck 
in their favor to justify the burden. In relying on Carroll, the Smith 
court implies what may be argued as justifying benefits for the asso- 
ciational burden: ‘‘promoting extracurricular life, transmitting skills 
and civic duty, and stimulating energetic campus debate.’’” 

While many of the groups rejected in Smith could argue each of 
these justifications, the court does not distinguish them in any way. 
However, in stating that the university ‘‘can teach civics in other ways 
that involve a lesser burden on those rights or no burden at all,’’** the 
court showed that justifications will be interpreted conservatively. To 
reduce the benefits provided by all fourteen groups objected to in Smith 
to the ‘‘mere teaching of civics’’ shows the judicial thumb tipping the 
balance against mandatory fees. 

The court in Smith also indicated that a ‘‘marketplace of ideas’ 
argument was insufficient to justify the burden. The court rejected the 
idea that a cure for objectionable speech could be more speech.’ In 
describing the Carroll decision, the court stated that forced funding of 
both sides of an ‘‘issue compounds the evil.’’'”° 


VI. SUMMARY 


The Smith decision, because it was decided by the California Supreme 
Court, applies only to colleges and universities in that state. However, 
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the California courts often have been considered the barometer of legal 
change. Thus, Smith may spark the application of the analogous man- 
datory fee cases such as Abood and Hudson to reject the validity of 
mandatory student fees elsewhere. Unfortunately, the California Su- 
preme Court’s decision in Smith provides no basis for deciding which 
groups can be funded constitutionally, only guidance on how to justify 
funding such groups if a First Amendment violation is asserted. Little 
evidence exists to guide the determination of groups that may be 
constitutionally funded. However, if challenged, a university should 
learn from Smith to argue that the group promotes extracurricular life, 
transmits skills and civic duty and stimulates energetic campus debate. 
In addition, the university should not rely on a ‘‘marketplace of ideas’’ 
rationale, which has been successful in other jurisdictions in somewhat 
different contexts. The Smith court did not believe that open discourse 
on college campuses, in the tradition of the ‘‘marketplace of ideas’’ 
theory, justified the corresponding burden on First Amendment Rights. 

Unfortunately, with these clues as the only guidance, it seems as if 
Justice Arabian’s warning in his Smith dissent may become reality: 
‘“‘(Tjhe ill-defined distinction [will] condemn the University and the 
lower courts to additional and futile litigation.’’'** While the Smith 
court explained the test as a dichotomy between ‘‘educationally bene- 
ficial’ activities and activities that provide only ‘‘incidental’’ educa- 
tional benefits, the court fails to define these terms. Justice Arabian 
explained that the court’s inability to define the terms provides little 
hope that the Regents themselves could do so upon remand. 

These observations seem even more important in light of the fact that 
this case has been finally decided. The respondents heeded Justice 
Arabian’s urging to ‘‘petition the United States Supreme Court for 
certiorari,’’"'? because, according to Mark Himelstein, Counsel for ASUC, 
‘All over the country the law is the other way.’’'"? However, the United 
States Supreme Court denied the petition.'’* While speculation on why 
the Supreme Court denied certiorari is futile, it is interesting to note 
that the Court also has denied certiorari to the other cases dealing with 
mandatory student fees.'* Therefore, it seems that the states have 
ultimate control over how their mandatory student fees are affected by 
the First Amendment of the United States Constitution. For now, in 
California at least, such fees are unconstitutional when used to support 
arguably political or ideological groups. 


Vil. EFFECT OF SMITH ON THE FUNDING OF STUDENT ORGANIZATIONS AT 
UC BERKELEY TODAY 


Today at UC Berkeley, the student activities fee is in transition. The 
changes caused by Smith were implemented in the Fall of 1994. The 
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ASUC, at present, is instructing student groups to restructure their 
organizations and constitutions with the guidance that the word ‘‘ide- 
ological’’ embodies ‘‘anything that promotes a particular point of view 
without allowing the possibility of a diversity of views.’’* The policy 
mandates that student fees be placed in an escrow account for a period 
of weeks during which students will be notified of their right to protest 
funding of certain groups. The students can then file petitions for a 
partial refund for contributions to groups to which they object. 

The ramifications of the Smith decision remain to be seen. There is 
no way to tell how many students will protest, or which groups they 
will protest. There is also no way of knowing the extent of the effect 
of this decision on the diversity of information once available on college 
campuses. The ‘‘marketplace of ideas’ once present on college cam- 
puses certainly will be limited without the funding that helped promote 
such ideas. In handing down the Smith decision, the California Su- 
preme Court decided what constitutes a college education, deviating 
from the traditional concept of open discourse. In contradiction, Justice 
Arabian explained the reasoning that has guided the other courts across 
the nation to allow mandatory fees: ‘‘To endure the speech of false 
ideas ... and then to counter it is part of learning how to live in a 
pluralistic society, a society which insists upon open discourse towards 
the end of a tolerant citizenry.’’'”’ 


WILLIAM WALSH* 
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THE CONSTITUTIONALITY OF RACIALLY 
RESTRICTIVE ORGANIZATIONS WITHIN THE 
UNIVERSITY SETTING 


INTRODUCTION 


Racial incidents initiated by students were once thought to be the 
hallmark of the 1960s. In contrast, the 1970s and early 1980s witnessed 
relatively little activity regarding racial issues on campus. However, 
these incidents again have begun to pervade our nation’s colleges and 
universities.‘ In 1988 and 1989 respectively, minority students at the 
University of Vermont and Stanford University cornered their university 
presidents in their offices and demanded that affirmative action be 
taken on minority issues.? Also in 1989, racial tensions reached a peak 
at Arizona State University, as manifested by a ‘‘large-scale street 
brawl’’ on campus involving forty to fifty people.* In 1993, fraternity 
pledges at Texas A&M University wore black paint and grass skirts to 
a ‘‘jungle’’ party.* Dozens of similar incidents continue to occur at 
colleges and universities across our nation.® 

Despite racial incidents, many administrators continue to describe 
their universities using terms such as ‘‘diverse,’’ ‘‘tolerant,’’ ‘‘multi- 
cultural,’’ and ‘‘pluralistic.’** However, hostile racial relations on cam- 
puses across the nation demonstrate that many students do not embrace 
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misidentified the African-Americans as the four males who earlier had assaulted a 
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the ideals such words suggest. Since this ‘‘revolution’’ on modern 
campuses reflects and perpetuates national, and even global, racial 
dynamics, university officials must continue to expand their efforts to 
educate and inform students of the ramifications of a racially negative 
university environment.’ 

University administrators and students have responded to racially 
related incidents in various ways. A number of colleges and universities 
have implemented campus-wide plans to encourage cultural sensitivity 
and have attempted to create culturally diverse academic curricula.® 
Students have reacted to racial incidents on campus by organizing 
marches, rallies, and racially defined clubs.® 

Although university administrators may seek to improve the diversity 
of their campus environments by facilitating and supporting construc- 
tive activities organized by students, miscommunication and conflicting 
goals frequently create problems between administrators and students. 
These problems seem likely to make administrators feel that their efforts 
are futile. They also may make students feel as if nobody addresses 
their needs. As a result of perceived conflicting goals, administrators 
and students may not unify, thereby depriving each other of valuable 
resources. Thus, an improved and more diverse ‘‘campus climate’’ 
becomes increasingly difficult to achieve.’ 

More recently, the goals of administrators and students have con- 
flicted in the area of racially defined organizations.*! Although racially 
defined clubs organized by students have existed for some time, several 
recently formed groups are distinct from racial organizations that formed 
many years ago.” In the past, racially defined groups at the university 
level often formed to provide a means of social support and education 
for ethnic minorities. Now, such groups seem to be focusing more on 
activism, politics, and fundamental changes in institutional policies. 

For example, Moviemiento Estudiantil Chicano de Aztlan (MEChA) 
‘tis a [primarily] Chicano student organization, which seeks to make 
existing institutions more responsive to student needs and to help 
develop new institutions.’’** MEChA purports to foster education for 
Hispanic students. However, MEChA also embraces decidedly political 
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activities aimed at improving the students’ overall campus life. Al- 
though MEChA’s membership consists mostly of Hispanic students, it 
remains open to members of various ethnic and racial backgrounds. 
Increasingly, a new type of racially defined student group very 
different from MEChA is emerging. These organizations restrict their 
membership to students of certain racial backgrounds. These racially 
restrictive organizations are appearing more often at colleges and uni- 
versities across the nation.’ Although their rights to exist have not yet 
been challenged in court, racially restrictive clubs raise legal concerns 
for the universities within which they operate. This Note discusses 
issues relevant to racially restrictive clubs and organizations at the 
college and university level. Part I notes the recent proliferation of 
racially restrictive organizations. Part II outlines the different types of 
laws, legal standards, and constitutional provisions that may be used 
to analyze whether official recognition of such groups is mandated.*® 
Part III applies the relevant laws to racially restrictive organizations 
within the university setting. Part IV concludes by making recommen- 
dations to university administrators and their attorneys for advising 
campus organizations concerning racially restrictive organizations. 


I. THE GROWTH OF RACIALLY RESTRICTIVE ORGANIZATIONS WITHIN THE 
UNIVERSITY SETTING 


A. The Organizations at Issue 


Racially discriminatory student organizations are springing up with 
increasing frequency at prominent universities nationwide. In 1990, for 
example, Syracuse University officials challenged the Student African- 
American Society’s registration and financing because the organization 
limited its membership to blacks.” The University’s Code of Conduct 
specified that students could not discriminate against others through 
restricted terms of student-organization membership. The president of 
the Student African-American Society argued that the group existed to 
provide ‘‘a support group for African-Americans who [had] found 
institutional racism at the university.’’** In supporting his groups’s 
racially restrictive membership -policies, the student president con- 
tended that allowing ‘‘European-Americans, [another] major group at 
the university, to have power in a group which is a numerical minority 
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[within the university population] would defeat the purpose of the 
organization... .’’ 

‘‘White student unions’’ are another subclass of the racially restrictive 
genre of student groups. The ‘‘white student union’’ represents the 
white students’ counterpart to Syracuse’s Student African-American 
Society. White student unions also continue to appear at prominent 
universities nationwide.”° In 1990, for example, a student at the Uni- 
versity of Florida at Gainesville organized a White Student Union with 
the avowed purpose of eliminating affirmative action programs.” Op- 
position to university recognition of the group increased when the 
group’s president submitted a copy of the White Student Union’s 
constitution to a former Imperial Wizard of the Ku Klux Klan.?? The 
former Wizard planned to use the constitution as a basis for forming 
similar white student unions at other universities.” 

In December of 1993, Hamline University in St. Paul, Minnesota, a 
private institution, issued an official university policy ‘‘declar[ing] that 
student organizations promoting the interests of gays, women, minor- 
ities or other ‘historically underrepresented’ populations may bar mem- 
bership to anyone who is not a member of those groups.’’** The Black 
Law Students Association at Hamline has, in fact, barred non-blacks 
from attending its meetings. The chairman of the organization stated: 
‘‘T feel it’s necessary for black law students in the law school environ- 
ment to come together to give social support — to create an agenda for 
their particular needs. If there were no need for [the group’s policy], 
it wouldn’t exist.’’?5 


B. The Typical Justifications for Such Organizations 


Racially restrictive groups may attempt to justify their existence by 
arguing that those excluded are free to form their own, similar groups. 
This line of argument resembles the ‘‘separate but equal’’ reasoning 
espoused by the Supreme Court in Plessy v. Ferguson,” later rejected 
in Brown v. Board of Education.?” In Brown, the Court rejected the 
‘separate but equal’’ doctrine in the context of public education on 
the grounds that the doctrine violated the Equal Protection Clause of 
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the Fourteenth Amendment to the Constitution.” The Court stated that 
racial segregation ‘‘generates [in black students] a feeling of inferiority 
as to their status in the community that may affect their hearts and 
minds in a way unlikely ever to be undone .. . . Separate educational 
facilities are inherently unequal.’’?° 

Thus, using Brown and the Fourteenth Amendment to support their 
position, opponents of racially restrictive organizations argue that these 
groups engender feelings of inequality, inferiority and inadequacy in 
those who are excluded from joining. Additionally, opponents argue 
that by prohibiting certain persons from joining, these organizations 
deprive excluded individuals of educational opportunities that club 
members receive as a result of maintaining and developing particular 
racial relationships. Along the same lines, opponents contend that by 
remaining exclusive of each other, all groups are deprived of the 
benefits provided by intercultural interaction.*° 

The line of reasoning used by racially restrictive groups, however, 
seems to ignore the fact that Brown remedied the sort of state-sanctioned 
segregation upheld in Plessy.*1 On the other hand, today’s racially 
restrictive student organizations are self-segregating. The members of 
racially restrictive organizations choose to limit their membership to 
individuals of certain races. The individuals involved want to limit 
their social contacts in certain areas to certain types of people. 

Furthermore, the same state interests espoused in support of the 
majority opinion in Brown do not apply to members of groups that 
oppose racially restrictive student organizations.** The majority decision 
in Brown acknowledged the need and the desire to provide equal 
educational opportunities to historically deprived segments of the pop- 
ulation. However, today’s opponents of racially restrictive organizations 
do not base their claims on the inequality of educational opportunities. 
Rather, they base their claims on societal inequality in general, and 
campus-based inequality in particular. 

There are, however, other legal interests involved. Particularly, state- 
supported (public) institutions must adhere to the mandates of the 
Freedom of Speech and Freedom of Association provisions of the First 





28. The Fourteenth Amendment provides the following: 
All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein 
the reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
U.S. Const. amend XIV, § 1. 
29. Brown, 347 U.S. at 495, 74 S. Ct. at 692. 
30. See generally, RoBERT C. SEROW, SCHOOLING FOR DIVERSITY, 1-11 (1983). 
31. Plessy, 163 U.S. at 540, 165 S. Ct. at 1139. 
32. Racially discriminatory groups raise the First Amendment issues of Freedom of 
Speech and Freedom of Association, whereas Brown implicated the Equal Protection 
Clause of the Fourteenth Amendment. 
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Amendment to the Constitution.** Moreover, all institutions, both public 
and private, are subject to the mandates of Title VI of the Civil Rights 
Act of 1964,** as well as any relevant state or local laws proscribing 
discrimination.*5 


Il. THE RULE oF LAW 


A. Constitutional Foundations for Allowing (or Not Allowing) a 
Racially Restrictive Group Within a Public University Setting 


The guarantees of the Bill of Rights protect individuals only if 
sufficient state action or involvement exists to ‘‘trigger’’ the application 
of a relevant Constitutional provision (i.e., only if a governmental entity 
or a private entity acting in a synergistic relationship with the govern- 
ment has interfered with the rights of an individual).°*° Government 
officials often are elected or appointed to director or trustee positions 
at public colleges and universities.*” States allocate tax revenues to 
improve and expand certain aspects of these institutions.** Additionally, 
state and federal governments exempt public educational institutions 
from paying income taxes.** As a result of the relationship between the 
government and the public educational institution, the latter is deemed 
a state agent for purposes of applying the provisions of the United 
States Constitution.” 

In the case of racially restrictive organizations, the First Amendment 
guarantee of freedom of association and the Fourteenth Amendment 
guarantee of equal protection are the Constitutional provisions at issue.* 
While proponents of racially restrictive organizations contend that the 
Constitutional guarantee of freedom of association protects their sepa- 
ratist interests, opponents of racially restrictive organizations argue that 
the Constitutional guarantee of equal protection subordinates the free 
speech and free association rights of those organizations. 





33. The First Amendment provides, ‘‘Congress shall make no law .. . abridging the 
freedom of speech, or of the press; or the right of the people peaceably to assemble, and 
to petition the Government for a redress of grievances.’’ U.S. Const. amend. I. 

34. 42 U.S.C. § 2000d (1988). 

35. If, for example, a private university was not subject to Title VI of the Civil Rights 
Act of 1964 for reasons which will be discussed later, the institution still would be 
responsible for complying with any state or local laws which prohibit discrimination on 
the basis of race, gender, religion, etc. 

36. See, e.g., Shelley v. Kraemer, 334 U.S. 1, 68 S. Ct. 836 (1948); Burton v. 
Wilmington Parking Auth., 365 U.S. 715, 81 S. Ct. 856 (1961); Moose Lodge No. 107 v. 
Irvis, 407 U.S. 163, 92 S. Ct. 1965 (1972). 

37. PaTRicIA A. HOLLANDER, LEGAL HANDBOOK FOR EDUCATORS 12 (1978). 

38. Id. 

39. Id. at 15. 

40. Id. at 10. 

41. The First Amendment does not explicitly guarantee the right to freedom of 
association. However, the United States Supreme Court has implied the right to freedom 
of association from the rights to freedom of speech, press, assembly, and petition. 
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Apart from the Equal Protection issues addressed in Brown,*? two 
principal cases formed the bases for student rights under the Consti- 
tution: Tinker v. Des Moines Independent Community School District* 
and Healy v. James.** Tinker addressed First Amendment freedom of 
speech issues, while Healy addressed First Amendment freedom of 
association issues. Tinker and Healy apply to this discussion since 
freedom of speech and association comprise the two Constitutional 
guarantees lying on one side of the heart of the disagreement surround- 
ing racially restrictive organizations; proponents of racially restrictive 
organizations are likely to argue that freedom of association protects 
their right to exist.‘ 





42. See supra notes 27-28 and accompanying text. 

43. 393 U.S. 503, 89 S. Ct. 733 (1969). 

44. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

45. Gay student rights cases also inform this discussion to a certain extent. The reader 
should note that a parallel controversy has arisen with respect to whether universities 
should grant gay student organizations official recognition. Although the ‘‘gay student 
cases’’ are relevant to the issue of racially restrictive university organizations, the two 
groups are reviewed on different levels. Racially restrictive groups are accorded strict 
scrutiny review since they involve classification according to race. On the other hand, 
classifications based on sexual orientation have not been afforded the same constitutional 
status accorded race. At most, classifications based on sexual orientation have been given 
that level of review given classifications based on gender itself: intermediate scrutiny. 
Nevertheless, information regarding the ‘‘gay student cases’’ may be helpful in this 
discussion. 

Colleges and universities usually require groups seeking official university ‘‘organiza- 
tional status’’ to follow well-defined procedures outlined in student manuals and hand- 
books. Many universities award groups differing levels of organizational support, and 
thus afford these groups different rights and privileges depending upon the recognition 
level granted by the institution. The following were at one time the potential levels of 
support at Georgetown University: 

‘Student Body Endorsement’’: SAC [Student Activities Commission] grants this 
recognition representing the interest of the Student Government and the entire 
student body. 


‘University Recognition’: SAC makes recommendations concerning this rec- 
ognition. Final approval is granted through the University’s Director of Student 
Activities. 


‘University Funding’’: is recognition in a monetary form. 
The three tiers of recognition are listed in declining order of accessibility. 
The most accessible, ‘‘Student Body Endorsement,’’ does not depend on ap- 
proval by the University administration. It is available to any group which 
satisfies basic requirements as to size and composition and whose activities are 
within the scope of the student body interest and concern, serving an educa- 
tional, social, or cultural purpose. 
Gay Rights Coalition v. Georgetown Univ., 536 A.2d 1, 9 (D.C. 1987) (alteration in 
original) (quoting GEORGETOWN UNIVERSITY STUDENT ACTIVITIES COMMISSION, RECOGNITION 
CRITERIA: STUDENT CLUBS AND ORGANIZATIONS, 1 (1979)). 

Universities are reluctant to grant gay groups recognition for fear that the groups will 
interfere with the educational functions of the schools by upsetting the ‘‘traditional 
academic atmosphere[s].’’ Lewis Bogarty, Beyond Tinker and Healy: Applying the First 
Amendment to Student Activities, 78 CoLtum. L. REv. 1700, 1705 (1978). Although 





436 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


1. Tinker: Freedom of Speech 


In Tinker, three students (two high school and one junior high school) 
filed a lawsuit against public school officials and the Board of Directors 
of the school district. The students claimed they had been deprived of 
both freedom of speech and freedom of expression when school officials 
suspended them for wearing black armbands signifying their objection 
to the Vietnam War. Upon learning of the students’ plan to wear the 
armbands, school officials promulgated a policy whereby they would 
ask any student wearing an armband to remove it. Students who refused 
would be suspended from school and would not be allowed back while 
wearing the armband.** 

The Supreme Court held that school officials had violated the stu- 
dents’ First Amendment rights by banning the armbands out of ‘‘un- 
differentiated fear or apprehension of disturbance.’’*? The Court stated 
that wearing the armbands constituted ‘‘pure speech,’’ and thus was 
protected by the First Amendment to the U.S. Constitution.** However, 
the Court recognized that circumstances might arise in which school 
officials need the power to regulate student conduct.*® Thus, the Court 
enunciated the following standard: ‘‘[W]jhere there is no finding and 
no showing that engaging in the forbidden conduct would substantially 
interfere with the requirements of appropriate discipline in the opera- 
tion of the school, the prohibition cannot be sustained.’’®° 


2. Healy: Freedom of Association 


Three years later, in Healy v. James, the Supreme Court applied its 
reasoning in Tinker to the college setting.*' In Healy, the Court broad- 
ened the scope of student rights to include the right of free association. 
In Healy, a college group called Students for a Democratic Society 
(SDS) sought university recognition, which would afford them access 
to campus buildings for meetings, the campus bulletin board, and the 
school newspaper. Since the SDS college chapter was loosely affiliated 
with the National SDS,°? school officials denied the group official 





institutions may not accept the views and philosophies of gay student organizations, 
absent a showing by universities that the groups are likely to ‘‘materially and substan- 
tially’’ disrupt the educational environment, the university is required to allow them to 
exist. Tinker, 393 U.S. at 509, 89 S. Ct. at 738. However, simply requiring universities 
to allow the gay student groups to exist in accordance with Healy does not necessarily 
compel the university to grant the organizations any official recognition. 

46. Tinker, 393 U.S. at 504, 89 S. Ct. at 735. 

47. Id. at 508, 89 S. Ct. at 737. 

48. Id. 

49. Id. at 508-509, 89 S. Ct. at 737-38. 

50. Id. at 509, 89 S. Ct. at 738. 

51. Healy, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

52. In its opinion, the Supreme Court noted that during the years of 1969 to 1970: 

[a] climate of unrest prevailed on many college campuses in this country. There 
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recognition. School officials feared that the college SDS chapter might 
espouse the violent and disruptive tactics of the National SDS.** 

The college organization brought suit, alleging infringement of its 
First Amendment right to freedom of association. Citing Tinker, the 
Court in Healy held that before a university could deny an organization 
recognition, it had to show that the organization ‘‘posed a substantial 
threat of material disruption’’ to the university’s central purpose.** The 
Court found that the university failed to demonstrate that the student 
SDS chapter would disrupt the university’s environment. Therefore, the 
Court allowed recognition of the group. However, the Court cautioned 


that any student group not abiding by campus laws could be denied 
recognition.®5 





had been widespread civil disobedience on some campuses, accompanied by 
the seizure of buildings, vandalism, and arson. Some colleges had been shut 
down altogether, while at others files were looted and manuscripts destroyed. 
SDS chapters on some of those campuses had been a catalytic force during this 
period. 

Healy, 408 U.S. at 171, 92 S. Ct. at 2341. 

53. Id. at 174, n.4, 92 S. Ct. at 2343, n.4. 

54. Id. at 189, 92 S. Ct. at 2350. 

55. Although Tinker and Healy both were decided over 20 years ago, they are still 
cited currently as the leading student rights cases. Following are synopses of recent 
decisions that reaffirm Tinker and Healy. Although the cases do not apply directly to 
the issue of racially restrictive university organizations, they demonstrate the influence 
that Tinker and Healy continue to have upon student rights. 

In Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981), after allowing all registered 
student organizations to use university facilities to conduct meetings and activities, the 
University of Missouri at Kansas City informed Cornerstone, a registered religious group, 
that it could no longer use those facilities. The university claimed that by allowing 
Cornerstone to use its facilities, it would be violating a regulation adopted by its Board 
of Curators, which prohibited the ‘‘use of University buildings or grounds ‘for purposes 
of religious worship or religious teaching.’’’ 454 U.S. at 264, 102 S. Ct. at 272. 

After members of the group sued the university, the district court found that the 
regulation was justified under the First Amendment Establishment Clause. The court of 
appeals reversed, stating that the regulation constituted content-based discrimination 
against religious speech. Asserting that state regulation of speech must be content-neutral, 
the Supreme Court affirmed the court of appeals’ decision. 

In reaching its decision, the Supreme Court restated language from Tinker: ‘‘Our cases 
have recognized that First Amendment rights must be analyzed ‘in light of the special 
characteristics of the school environment.’ Tinker v. Des Moines Indep. Sch. Dist., 393 
U.S. 503, 506, 89 S. Ct. 733, 736 (1969). We continue to adhere to that view ....A 
university's mission is education, and decisions of this Court have never denied a 
university’s authority to impose reasonable regulations compatible with that mission upon 
the use of its campus and facilities.’’ 454 U.S. at 267, n.6, 102 S. Ct. at 273, n.6. 
Further, the Court stated, ‘‘our cases leave no doubt that the First Amendment Rights of 
[free] speech and association extend to the campuses of state universities.’’ Id. at 268- 
69, 102 S. Ct. at 274. 

In Aldrich v. Knab, 858 F. Supp. 1480 (W.D. Wash. 1994), KCMU, a non-commercial 
radio station owned and operated by the University of Washington, issued a policy to 
its employees that stated, ‘‘on-air criticism of KCMU/University of Washington staff or 
management policies is strictly prohibited.”’ Id. at 1486. In response to the policy, several 
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B. The Statutory Foundations for Allowing (or Not Allowing) a 
Racially Restrictive Group within a Private University Setting*® 


Constitutional provisions provide only one type of limit on the rights 
of racially restrictive organizations. Congress, state governments, and 
local governments place additional restraints upon racially restrictive 
clubs via statutes and ordinances purporting to eradicate discrimination. 

In the case of private institutions of higher learning, typically the 
state does not support the college or university directly. Private insti- 
tutions are usually ‘‘established by private individuals, are controlled 
by private boards or individuals, and are supported principally by 
private funds.’’*” Therefore, in order for an individual to assert a claim 
against a private institution, that person must do so on other than a 





staff members formed a group called ‘‘Censorship Undermines Radio Station Ethics’’ 
(CURSE). Id. at 1487. In order to promote its purpose of informing the public of KCMU’s 
new policy and anticipated changes, CURSE published articles and letters in the local 
media. Additionally, CURSE installed a telephone line with a message to encourage 
people to support CURSE. In light of the University’s policy, CURSE was not allowed 
to air its views on the radio station. Staff members who violated the no-criticism policy 
and who were also members of CURSE lost their jobs at KCMU. 

CURSE members challenged the University policy alleging, among other things, in- 
fringement of their right to freedom of association. They ‘‘[identified] the associational 
harm to CURSE members as the harm of being denied the opportunity to have its 
meetings announced on KCMU.”’ Id. at 1501. Although the plaintiffs felt their situation 
was analogous to Healy, the district court disagreed that the university had infringed 
CURSE’s freedom of association. The court stated: ‘‘The Healy court found that the 
University’s failure to recognize the group seriously harmed the ability of the group to 
exist and grow. By contrast, plaintiffs have provided no evidence that defendants’ actions 
posed serious problems for CURSE.”’ Id. The court also held that the University justifiably 
terminated certain CURSE members since ‘‘[aJny CURSE member who was terminated 
was terminated only after some triggering incident that came under .. . the no-criticism 
policy.’’ Id. at 1502. Thus, the University was not ‘‘[restricting] speech or association 
simply because it [found] the views of [CURSE] to be abhorrent,’’ but was upholding the 
provisions of its policy. Healy, 408 U.S. at 187, 92 S. Ct. at 2349. 

In Johnston-Loehner v. O’Brien, 859 F. Supp. 575 (M.D. Fla. 1994), the plaintiff, a 
student at Lime Street Elementary School (a public school) wished to distribute a religious 
pamphlet and an invitation to a church party to other students. Pursuant to a school 
policy regarding the distribution of written materials, the plaintiff consulted her teacher 
who, in turn, consulted the principal. The principal later informed the student that she 
would not be allowed to distribute the materials. The plaintiff challenged the principal’s 
actions. 

Following Tinker, the court stated that the school was required to show that the 
‘‘restricted speech would materially and substantially interfere with school operations or 
with the rights of other students. Mere fear of possible interference is not sufficient to 
sustain a content-based prior restraint on student speech.’’ Johnston-Loehner at 580. The 
court ultimately concluded that the school policy was so broad that it ‘‘[could] not be 
supported under the law.’’ Id. 

56. The following discussion focuses on private universities, because the only way 
to control a non-state-supported school is via statutes, not the Constitution. However, 
the statutory principles applicable to private institutions are equally applicable to public 
institutions. 

57. HOLLANDER, supra note 37, at 13. 
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constitutional basis.5* With respect to racially restrictive organizations, 
two vehicles exist by which opponents of these groups may assert 
infringement of certain rights in the setting of private educational 
institutions: (1) Title VI of the Civil Rights Act of 1964; and (2) state 
and local laws. 


1. Title VI of the Civil Rights Act of 1964 


Private educational institutions are subject to Title VI of the Civil 
Rights Act of 1964 if they receive federal funds.** In pertinent part, the 
Act provides, ‘‘No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance.’’® 

Private educational institutions may be deemed as having received 
federal funds for the purposes of Title VI if they receive assistance in 
financing college or university buildings; if their students receive fi- 
nancial assistance; or if their students receive other benefits.** Under 
the Civil Rights Restoration Act of 1987, ‘‘the receipt of federal financial 
assistance by any student or any portion of a college or university will 
subject the [entire] institution to the mandates of Title VI.’’* Thus, 
under this Act, virtually all private institutions likely are liable for 
discriminatory acts. 

Title VI is interpreted ‘‘to proscribe only those racial classifications 
that would violate the Equal Protection Clause . . . .’"® Accordingly, in 
determining whether a classification violates Title VI, a court should 
first determine whether the classification violates the Equal Protection 
Clause of the Fourteenth Amendment. A court finding that a racially 
restrictive organization violates the Equal Protection Clause must find 
that the organization violates Title VI as well. Thus, in essence, Equal 
Protection Clause analysis (as applied within a public institutional 
setting) is applied to private universities via Title VI when evaluating 
racially restrictive organizations within the private, as opposed to the 
public, university setting. 


2. State and Local Laws 


Although the main constraints upon racially restrictive groups are 
the United States Constitution and Title VI of the Civil Rights Act of 
1964, other authorities limit these groups as well. State and local laws 





58. Id. at 10. 

59. 42 U.S.C. § 2000d (1988); HOLLANDER, supra note 37, at 214. 

60. 42 U.S.C. § 2000d (1988). 

61. Kara Pate, The Legality of Race-Exclusive Scholarships, 2 KAN. J.L. & Pus. POL’y 
91, 92 (1993). 

62. Id. (emphasis added). 

63. University of Cal. v. Bakke, 438 U.S. 265, 287, 98 S. Ct. 2733, 2746 (1978). 
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also may prohibit discrimination on the basis of race.** The compelling 
interests of states and localities as demonstrated by racially prohibitive 
legislation likely will outweigh any intimate freedom of association 
retained by racially discriminatory university clubs. 

Two Supreme Court cases, Roberts v. United States Jaycees® and 
Board of Directors of Rotary International v. Rotary Club of Duarte, 
dealt with similar issues. Both cases held that although an organization 
may possess a right to freedom of association, that right may be 
outweighed by a compelling state interest in preventing discrimination 
based on race, sex, or other suspect criterion.®’ In each of these cases, 
claims were made on the basis of state laws addressing discriminatory 
practices.® 


a. Roberts v. United States Jaycees 


The United States Jaycees, a national organization founded in 1920, 
promotes the growth of young people’s civic organizations.®® The Jay- 
cees’ bylaws once prohibited women from admission to the organization 
as regular members.”° During 1974 and 1975, when women were pro- 
hibited from becoming regular members, two of the Jaycees’ chapters 
in Minnesota began admitting women as regular members.”: The na- 
tional organization threatened to revoke their charters.”? 

The Minnesota chapters filed charges with the Minnesota Department 
of Human Rights, alleging that the group’s bylaws violated the Min- 
nesota Human Rights Act making it ‘‘an unfair discriminatory practice 
... [t]o deny any person the full and equal enjoyment of the goods, 
services, facilities, privileges, advantages, and accommodations of a 
place of public accommodation because of race, color, creed, religion, 
disability, national origin or sex.’’”? The United States Jaycees filed suit 
against the state, alleging that requiring the national organization to 
accept women as members was a violation of the male members’ 
Constitutional rights of free speech and association.”* 

In deciding whether any of the Minnesota Jaycees’ members’ consti- 
tutional rights had been violated, the Court distinguished between two 





64. See, e.g., Roberts v. United States Jaycees, 468 U.S. 609, 104 S. Ct. 3244 (1984); 
Board of Directors of Rotary Int’l v. Rotary Club of Duarte, 481 U.S. 537, 107 S. Ct. 1940 
(1987). 

65. 468 U.S. 609, 104 S. Ct. 3244 (1984). 

66. 481 U.S. 537, 107 S. Ct. 1940 (1987). 

67. Roberts, 468 U.S. at 615, 104 S. Ct. at 3248; Rotary, 481 U.S. at 541, 107 S. Ct. 
at 1944. 

68. Id. 

69. Roberts, 468 U.S. at 612, 104 S. Ct. at 3247. 

70. Id. at 613, 104 S. Ct. at 3247. 

71. Id. at 614, 104 S. Ct. at 3247. 

72. Id. at 614, 104 S. Ct. at 3248. 

73. Id. at 615, 104 S. Ct. at 3248 (quoting Minn. Stat. § 363.03, subd. 3 (1982)). 

74. 468 U.S. at 615, 104 S. Ct. at 3248. 
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types of freedom of association: intimate and expressive.”> In describing 
the freedom of intimate association, the Court repeated that it ‘‘has 
long recognized that, because the Bill of Rights is designed to secure 
individual liberty, it must afford the formation and preservation of 
certain kinds of highly personal relationships a substantial measure of 
sanctuary from unjustified interference by the state.’’® The Court noted 
that in deciding whether an organization’s freedom of association is 
protected, factors such as ‘‘size, purpose, policies, selectivity, conge- 
niality, and other relevant characteristics’’””? should be considered. In 
the case of the Minnesota Jaycees, the Court ruled that the organization 
lacked the characteristics entitling it to freedom of intimate association 
in order to allow the exclusion of regular women members.” 

The Court also stated, ‘‘According protection to collective effort on 
behalf of shared goals is especially important in preserving political 
and cultural diversity and in shielding dissident expression from sup- 
pression by the majority.’’’? Accordingly, the Court concluded that 
forcing the Jaycees to accept members it did not want constituted a 
violation of its right to freedom of expressive association.*° However, 
the Court qualified the Jaycees’ right to freedom of expressive associ- 
ation by stating that the right could be outweighed by a compelling 
state interest.** As a result, the Court concluded that the Minnesota 
Human Rights Act delineated a compelling interest on the part of the 
state toward eradicating discrimination against women.® The state’s 
interest thus outweighed any rights to freedom of expressive association 
retained by the Jaycees.® 

Roberts provides one example of a way by which a racially restrictive 
group’s First Amendment free association rights might be outweighed 
by competing, compelling state interests articulated in state statutes. 
Roberts was the predecessor to a more recent case addressing similar 
issues of free association versus state law. 


b. Board of Directors of Rotary International v. Rotary Club of 
Duarte*™* 


Rotary International, founded in 1905, is a world-wide nonprofit 
organization with various humanitarian goals.* Rotary International 





. at 617-18, 104 S. Ct. at 3249. 

. at 618, 104 S. Ct. at 3250. 

. at 620, 104 S. Ct. at 3251. 

. at 620-22, 104 S. Ct. at 3251-52. 
. at 622, 104 S. Ct. at 3252. 

. at 623, 104 S. Ct. at 3252. 

. at 623, 104 S. Ct. at 3552-53. 


. at 628-29, 104 S. Ct. at 3255. 
. 481 U.S. 537, 107 S. Ct. 1940 (1987). 
. Id. at 539, 107 S. Ct. at 1942. 
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once accepted members to the organization in accordance with a ‘‘clas- 
sification system.’’** Under this system, women were prohibited from 
becoming members.*’ 

In 1977, in contravention of Rotary International’s constitution, the 
Rotary Club of Duarte, California, admitted women as active members. 
As a result, Rotary International terminated the Rotary Club of Duarte’s 
membership in the international organization. The Rotary Club of Duarte 
and two of its women members filed a claim against Rotary Interna- 
tional, alleging that the international policy violated California’s Unruh 
Act, which provided the following: 


All persons within the jurisdiction of this state are free and 
equal, and no matter what their sex, race, color, religion, ancestry, 
or national origin are entitled to the full and equal accommoda- 
tions, advantages, facilities, privileges, or services in all business 
establishments of every kind whatsoever.® 


In its opinion, the Court again distinguished between the two different 
types of freedom of association: intimate and expressive.® In deciding 
whether the Rotary Club’s right to either of these two types of associ- 
ation overrode California’s interest in enforcing the Unruh Act, the 
Court repeated the criteria listed in Roberts for analyzing whether 
particular associations are constitutionally protected.” 


In Rotary, the Court emphasized that a person retains a fundamental 
liberty interest in being able to enter into and participate in personal 
relationships.’ In accordance with Roberts, the Court held that the 
Rotary Club was a loosely based association, and thus not entitled to 
freedom of intimate association afforded by the Constitution.” 

With regard to the Rotary Club’s right to freedom of expressive 
association, the Court did not recognize any way in which the admission 
of women into the organization would alter or negatively affect any of 
the existing organizational objectives.** As a result, the Court concluded 
that the state’s compelling interest in eradicating discrimination as 
codified by the Unruh Act outweighed any associational right retained 
by the Rotary Club.” 

Rotary is the second U.S. Supreme Court case that could plausibly 
be used to defeat the First Amendment freedom of association arguments 
of racially restrictive organizations. An in-depth analysis of the tensions 





. Id. at 540, 107 S. Ct. at 1943. 
. Id. at 541, 107 S. Ct. at 1943. 
. Id. at 541, 107 S. Ct. at 1944 (quoting Cal. Civ. Code Ann. § 51 (West 1982)). 
. 481 U.S. at 544-45, 107 S. Ct. at 1945. 
. Id. at 546, 107 S. Ct. at 1946. 
. at 545-45, 107 S. Ct. at 1945-46. 
. at 546-47, 107 S. Ct. at 1946. 
. at 548-49, 107 S. Ct. at 1947. 
. at 549, 107 S. Ct. at 1948. 
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between the First and the Fourteenth Amendment rights involved in 
the case of racially restrictive organizations follows. 


III. BALANCING THE FIRST AND FOURTEENTH AMENDMENTS 


Notwithstanding the various laws under which racially restrictive 
groups may be challenged, one fundamental question remains the same: 
‘Is a university compelled to recognize a racially restrictive organiza- 
tion?’ In order to answer this question, the conflicting interests pro- 
tected by the First and Fourteenth Amendments in this context must 
be weighed one against the other. On one hand, racially restrictive 
groups claim they have a right to exist and enjoy constitutional protec- 
tion under the First Amendment guarantees of Free Speech and Asso- 
ciation. On the other hand, opponents of racially discriminatory groups 
contend that the Equal Protection Clause of the Fourteenth Amendment 
protects their rights to join these organizations. 


A. Freedom of Association - Does It Make Racially Restrictive 
Groups Winners? 


The United States Constitution provides racially restrictive university 
organizations with the same rights other university organizations retain. 
However, the Supreme Court has provided college and university offi- 
cials with the right to exclude any organization from the university 


environment if the organization interferes with the maintenance of a 
conducive learning environment.*> University officials do not retain 
unfettered discretion to restrict any organization they believe may be 
disruptive, but must abide by the standards set forth in Tinker and 
Healy. 

As a defense to opponents’ accusations of racism and discrimination, 
racially restrictive organizations will likely adopt ‘‘freedom of associ- 
ation’’ as their rallying cry. Groups such as Syracuse’s Student African- 
American Association, the University of Florida’s White Student Union 
and Hamline’s Black Law Students Association may argue that their 
cases are strong in light of the Supreme Court’s dicta in Healy: 


Among the rights protected by the First Amendment is the right 
of individuals to associate to further their personal beliefs. While 
the freedom of association is not explicitly set out in the Amend- 
ment, it has long been held to be implicit in the freedoms of 
speech, assembiy, and petition. There can be no doubt that denial 
of official recognition, without justification, to college organiza- 
tions burdens or abridges that associational right. 


The three aforementioned groups may have formed as a response to 
either real or perceived disparate treatment. Whether or not the dis- 





95. Healy, 408 U.S. 169, 92 S. Ct. 2338 (1972). 
96. Id. at 181, 92 S. Ct. at 2346. 
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parate treatment actually occurred, the organizations may have formed 
so that the common beliefs of their individual members could be 
strengthened, developed, and utilized to remedy the effects of the 
perceived differential treatment. Thus, since the groups have formed to 
‘further their personal beliefs,’’ they may claim, consistent with Healy, 
that any attempt by college or university administrators to bar their 
organization would bring about a violation of their First Amendment 
rights.°” 

Although the Supreme Court in Healy exercised great care in pre- 
serving the constitutional protection guaranteed to student organiza- 
tions, the Court also provided educational institutions with methods 
for dealing with organizations if they impair the educational functions 
of the school. Citing Brandenburg v. Ohio, as well as Tinker, the 
Court stated: 


The critical line heretofore drawn for determining the permissi- 
bility of regulation is the line between mere advocacy and advo- 
cacy ‘‘directed to inciting or producing imminent lawless action 
and ... likely to incite or produce such action.’’ ... Also pro- 
hibitable are actions which ‘‘materially and substantially disrupt 
the work and discipline of the school.’’ Associational activities 
need not be tolerated where they infringe reasonable campus rules, 
interrupt classes, or substantially interfere with the opportunity of 
other students to obtain an education.” 


Accordingly, although a racially restrictive group forms to promote 
personal beliefs, and thus retains a right to freedom of association, this 
right may be limited if the group employs disruptive and destructive 
techniques to accomplish its objectives. For example, if a racially 
restrictive group sponsored a demonstration on a university campus 
and if students, attempting to pass by the demonstration location, were 
prevented from continuing on their paths to classes, a ‘‘material and 
substantial disruption of the work and discipline of the school’’ would 
seem to have occurred. 

Along similar lines, college and university administrators may have 
valid reasons for refusing to recognize and for barring organizations 
similar to the White Student Union at the University of Florida, at least 
to the extent that the White Student Union retained ties with the Ku 
Klux Klan, an organization known to espouse hatred of and violence 





97. Id. 

98. 395 U.S. 444, 89 S. Ct. 1827 (1969). In Brandenburg v. Ohio, the Supreme Court 
struck down an Ohio statute that forbade the advocacy of crime or violence to accomplish 
political reform. The Court stated that speech advocating crime or violence could only 
be proscribed when certain conditions were satisfied. 

99. Healy, 408 U.S. at 189, 92 S. Ct. at 2350 (citations omitted). 
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toward different racial and religious groups as its central philoso- 
phies. 1° 

No evidence demonstrated that the SDS chapter at issue in Healy 
either adopted or promoted the national organization’s philosophies.’ 
In contrast, the student members of the White Student Union at the 
University of Florida actively communicated with the Ku Klux Klan 
through its Imperial Wizard.°? The Imperial Wizard planned to use the 
University of Florida organization’s constitution as a starting point for 
forming additional White Student Unions across the country.’** Consid- 
ering the Klan’s history of promoting hostile relations, together with 
the White Student Union’s contact with the Klan, the University of 
Florida had a potentially valid reason for denying the White Student 
Union official recognition. 

Consistent with both Tinker and Healy, universities are cautioned 
not to bar organizations out of an ‘‘undifferentiated fear or apprehension 
of disturbance [that] is not enough to overcome the right to freedom of 
expression.’’*** In other words, school officials cannot bar an organi- 
zation from the university setting if they are afraid merely that the 
group may cause controversy and disruption. Officials must have a 
solid basis for determining that the organization would threaten a 
positive educational environment. Some of the possible questions that 
officials might consider in determining whether an organization would 
‘“‘materially and substantially’? disrupt the learning environment in- 
clude: (1) Does the organization have a known association with a violent 
sponsor? (2) Have there been incidents of fights and brawls involving 
organization members? (3) Does the organization encourage or facilitate 
racially prejudiced attitudes? (4) Do organization members attempt to 
impose organizational beliefs upon noncompliant or disagreeable lis- 
teners? (5) Do organization members attempt to achieve their goals via 
threatening or coercive tactics? 

However, these factors do not conclusively determine whether to 
allow a racially restrictive organization to exist at the university level. 
‘‘The Court has consistently disapproved governmental action imposing 
criminal sanctions or denying rights and privileges solely because of a 
citizen’s association with an unpopular organization.’’' In Healy, for 
example, although the college SDS chapter shared a name with the 
National SDS chapter, it did not espouse the violent goals of the national 
organization. Therefore, college and university officials must take care 
to investigate the purposes and objectives of each individual racially 
restrictive organization to determine whether adequate grounds exist 
for non-recognition or exclusion from the university. 





. Advisor Quits, supra note 22, at B3. 

. Healy, 408 U.S. at 194, 92 S. Ct. at 2352-53. 
. Advisor Quits, supra note 22, at B3. 

. Id: 

. Tinker, 393 U.S. at 508, 89 S. Ct. at 737. 

. Healy, 408 U.S. at 186, 92 S. Ct. at 2348. 





446 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 2 


In order to bar a group from receiving university support, the insti- 
tution bears the burden of demonstrating that the organization ‘‘mate- 
rially and substantially disrupt[s] the work of and discipline of the 
school.’’*°* However, the group does not necessarily have to commit 
an overt ‘‘material[{ly] and substantial{ly] disrupt[ive]’’ act before being 
enjoined from existing within the institutional setting. The Court in 
Healy stated that if an organization ‘‘reserves the right to violate any 
valid campus rules with which it disagrees,’’ the organization may be 
denied college or university benefits.’ 

Unfortunately for college and university administrators, racially re- 
strictive organizations are unlikely to express that they intend to violate 
institutional rules and regulations. As a result, officials may experience 
difficulties identifying and proving that a particular organization in- 
tends to disrupt the learning environment. Thus, the circumstances in 
which college and university officials will be able to preclude the 
recognition of potentially-disruptive organizations may be rare, at least 
until after organization members have committed one or more disruptive 
acts. 


B. Equal Protection Comes Out on Top 


Constraints other than those enunciated in Tinker and Healy also 
restrain the activities of racially restrictive organizations. Section One 
of the Fourteenth Amendment provides, ‘‘No state shall ... deny any 
person within its jurisdiction the equal protection of the laws.’’'® The 
Equal Protection Clause of the Fourteenth Amendment seeks to ensure 
similar treatment for persons similarly situated. The Clause is impli- 
cated when persons are classified in accordance with a similar trait, 
yet are treated differently. If a university wishes to allow racially 
restrictive organizations to exist, it must articulate a compelling interest 
on behalf of these groups. 

The courts apply differing levels of review to potential Equal Protec- 
tion violations. They always afford strict scrutiny to race, a suspect 
classification...° Those who oppose racially restrictive organizations 
may claim that by sanctioning their existence, the public college or 
university, and thus the state, discriminates against people on the basis 
of race, thereby depriving them of equal protection of the laws. 

Racially restrictive organizations are subject to strict scrutiny. Ac- 
cordingly, the state must articulate a compelling interest for excluding 
certain individuals from membership upon the basis of race. If the state 
fails to convince the court that a compelling interest exists for allowing 





. Tinker, 393 U.S. at 513, 89 S. Ct. at 740. 

. Healy, 408 U.S. at 193, 92 S. Ct. at 2352. 

. U.S. Const. amend. XIV, § 1. 

. See University of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978); Richmond 
. Croson Co., 488 U.S. 469, 109 S. Ct. 706 (1989). 

. See sources cited supra note 109. 
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or disallowing membership on the basis of race, the First Amendment 
free associational rights of group members become subordinate to the 
Fourteenth Amendment equal protection claims of group opponents. 

If a public university, in defending its allowance of racially restrictive 
groups, claims that its compelling interest is to remedy past discrimi- 
nation, it should be prepared to demonstrate specific instances of this 
discrimination to the fact-finder.’" If it fails to provide such evidence, 
the Equal Protection claims of those excluded from the groups will 
prevail. 

Even if it shows a compelling interest, however, a public university 
still must demonstrate that prohibiting members of certain races from 
joining constitutes a narrowly tailored method of achieving that stated 
objective.” If less restrictive means exist by which the organization 
may achieve its compelling interest, the state must exhaust those means 
before restricting group membership.’ If a court were to find that 
allowing or recognizing racially restrictive groups in a public university 
setting is not a narrowly tailored remedy for past discrimination, the 
institution could prohibit the organizations under the Equal Protection 
Clause.*4 

Similarly, if Title VI of the Civil Rights Act of 1964 is interpreted 
based on the Equal Protection clause, racially restrictive groups seem 
likely to be prohibited from even a private college or university setting 
unless they are able to meet Fourteenth Amendment standards. Thus, 
the institution must show both (1) that the groups have formed to 
remedy the effects of past discrimination, and (2) that their formation 
is, in fact, a means narrowly tailored to remedy the effects of such past 
discrimination.'** Absent these showings, racially restrictive organiza- 
tions cannot withstand the Title VI attacks of their opponents. 





111. Croson, 488 U.S. 469, 109 S. Ct. 706. 

112. Id. at 507-508, 109 S. Ct. 729-30. 

113. Id. 

114. Id. 

115. See Bakke, 438 U.S. 265, 98 S. Ct. 2733; Croson, 488 U.S. 469, 109 S. Ct. 706. 

In Bakke, in the context of a public university, the Court applied the strict scrutiny 
test to a discrimination claim based on a race classification that did not involve a 
traditionally underrepresented race (i.e., whites). Later, in Croson, the Supreme Court 
enunciated that strict scrutiny applies to all benign race-conscious measures regardless 
of where they occur. 

In Croson, the city of Richmond instituted a plan whereby contractors funded by the 
city were required to subcontract at least thirty percent of the monetary amount of the 
contract to at least one Minority Business Enterprise. The petitioner in the case, unable 
to find a Minority Business Enterprise with which to subcontract at a reasonable price, 
claimed that the city’s distinction between minority and non-minority subcontractors 
violated the Equal Protection Clause. The court held that Richmond’s plan could be 
upheld only if it satisfied a compelling government interest. Richmond claimed that the 
plan was enacted to remedy past acts of discrimination. However, failing to find evidence 
that past discrimination actually occurred, the Court failed to find a compelling state 
interest in support of the Minority Business Enterprise program. 
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C. Analysis of Racially Restrictive Groups in Light of Potential State 
and Local Laws 


Although racially restrictive groups may have a right to intimate 
association, the Court’s decisions in Rotary and Roberts leave these 
types of organizations with few arguments in favor of their existence 
if state and local laws proscribe discrimination on the basis of race. 
Racially restrictive groups plausibly could argue that they are distin- 
guishable from the clubs in Roberts and Rotary in that they are more 
closely knit. If a racially restrictive college organization contained fifty 
members or less, it would be considered ‘‘small’’ in size when analyzed 
according to the standards enunciated in Roberts.""* A racially restricted 
group also could be considered ‘‘highly selective’’’”” if it chose to 
accept members from only those races specified in its by-laws or 
constitution. Furthermore, an organization could be characterized by 
‘“‘high levels of congeniality’’* if it formed in order to educate and 
support other organizations on the university campus. Members of 
racially restrictive clubs often believe their organizations are enhanced 
by limiting membership to a specific race. In light of these factors, a 
court could determine that racially defined organizations are, in fact, 
constitutionally protected by the right to freedom of intimate associa- 
tion. A court may find that a racially restrictive group retains the right 
to freedom of association. However, this right could be challenged on 
the basis of an applicable anti-discrimination statute to the extent that 
the state retains a compelling interest in regulating race-based organi- 
zations at either public or private universities via the statute. Perhaps 
the primary interest a state is likely to advance in prohibiting the 
formation of racially restrictive organizations is ‘‘prohibiting discrimi- 
nation in education against any group of persons.’’! 

In Rotary, the Court stated that although requiring a group to admit 
undesirable members to its organization may present a clear example 
of an intrusion into the group’s freedom of association, the state’s 
interest in eradicating discrimination is paramount to the group’s free- 
dom of association.'”° In effect, by mandating that racially defined 
groups accept members of unwanted races into their organization, the 





116. Roberts, 468 U.S. at 620-22, 104 S. Ct. at 3250-52. The Court stated, 
[F]actors that might be relevant include size, purpose, policies, selectivity, 
congeniality, and other characteristics that in a particular case may be pertinent 
.... The undisputed facts reveal that the local chapters of the Jaycees are large 
and basically unselective groups. At the time of the state administrative hearing, 
the Minneapolis chapter had approximately 430 members, while the St. Paul 
chapter had about 400.... 

Id. 

117.1. 

118. Id. 

119. Steven M. Colloton, Freedom of Association: The Attack on Single-Sex College 

Social Organizations, 4 YALE L. & PoL’y REv. 426, 439 (1986). 

120. Rotary, 481 U.S. at 549, 107 S. Ct. at 1948. 
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group’s implicit First Amendment right to freedom of association is 
implicated. The racially restricted organizations’ constitutional rights, 
however, could be outweighed in this context by compelling interests 
evinced by the state. In such a case, the state likely would characterize 
its compelling interest as ‘‘the pursuit of racial equality.’’ The state 
probably would argue further that in order to achieve equality, it is 
obliged to prevent discrimination on the basis of race. Thus, the state 
could argue that prohibiting racially restrictive organizations, and thus 
preventing discrimination on the basis of race, would allow it to pursue 
its compelling interest of achieving racial equality. 

Another argument that a racially restrictive group might make is that 
it is comparable to a ‘‘family.’’ In Moore v. City of East Cleveland,'”* 
the Supreme Court invalidated a zoning ordinance that contained a 
restrictive definition of the word ‘‘family.’’ As a result of the restrictive 
definition, the plaintiff was precluded from living with her two grand- 
sons because the boys were cousins, not brothers. The court subjected 
the ordinance to more than a rational basis review, although it is not 
clear whether the Court scrutinized the zoning ordinance using the 
intermediate or strict standard. Nevertheless, the Court stated that 
extended families should receive special protection because the family 
is a traditional part of this nation’s history.’2? As such, a person’s right 
to make decisions about how to carry on his or her family life is 
fundamental.'?? Moore, however, was decided on substantive due proc- 
ess grounds, not freedom of association or equal protection.’ 

In light of the Court’s decision in Moore, proponents of racially 
restrictive groups might analogize their organizations to families. These 
organizations could argue that, like families, they look to each other 
for support, maintenance, and development. They could contend that 
they exclude individuals from their ‘‘family’’ for purposes of preserving 
unity and strength, both of which could be disturbed if a ‘‘stranger’’ 
were allowed to join the family against the will of its members. Finally, 
racially restrictive organizations could proclaim that an intrusion by 





121. 431 U.S. 494, 97 S. Ct. 1932 (1977). 
122. Id. at 503-505, 97 S. Ct. 1932-39. 
123. Id: 
124. The Due Process Clause of the Fourteenth Amendment often provides a check on 
the substantive power of state legislatures. The Due Process Clause provides: 
All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
U.S. Const. amend XIV, § 1. Proponents could argue that state laws prohibiting racially 
restrictive organizations violate the substantive due process standards enunciated by the 
United States Supreme Court. Although this argument is interesting, it is beyond the 
scope of this student note, and I thus leave it to the proponents of racially restrictive 
groups to explore this possible argument. 
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any governmental entity into the familial domain would impermissibly 
interfere with the fundamental right to freedom of intimate association. 

Although those arguments may be clever, racially restrictive groups 
must remember that the members of their organizations are not neces- 
sarily related to one another. Although the two brothers in Moore were 
not immediate family members, they were blood-related. Therefore, in 
order to make their case using Moore, racially restrictive organizations 
should analogize sharing a common cultural heritage to sharing not- 
so-distant ancestors. 


IV. RECOMMENDATIONS 


In response to a university’s inquiry into whether the First Amend- 
ment compels it to recognize racially discriminatory student organiza- 
tions, the simple answer is ‘‘no.’’ In summary, within a public university 
setting, racially restrictive groups may retain Constitutional rights to 
freedom of speech and association provided they do not ‘‘materially 
and substantially disrupt’ the learning environment.’*5 

Once challenged, however, the rights of racially restrictive organi- 
zations may be infringed if a compelling state interest for allowing 
them to exist cannot be found. The Equal Protection claims of opponents 
to racially restrictive groups seem strong in light of the United States 
Supreme Court’s decisions in the Brown, Bakke, and Croson cases. If 
the university, and consequently the state, fails to enunciate compelling 
interests for allowing racially restrictive organizations to exist, the clubs 
undoubtedly will be barred from colleges and universities. 

Within the private or public university setting, opponents may base 
their claims on two grounds. First, opponents of racially restrictive 
groups may base their claims on Title VI of the Civil Rights Act of 
1964, which applies to both public and private institutions and is 
afforded the same analysis as the Equal Protection Clause of the Four- 
teenth Amendment. On the basis of precedential Equal Protection cases 
dealing with racial issues, a court does not seem likely to allow the 
groups to exist absent a compelling state interest in their favor combined 
with a finding that their means are narrowly tailored to accomplish 
their ends. 

It seems unlikely that proponents of a racially restrictive organization 
could argue that a compelling state interest exists favoring its formation. 
If the organization’s proponents argue that it exists for purposes of 
social support and education, for example, a court will probably find 
that the competing interest of achieving racial equality outweighs these 
interests. Consequently, the racially restrictive group likely will be 
prohibited. 

Second, opponents of racially restrictive groups may base their claims 
on state or local laws that prohibit discrimination against any person 
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on the basis of race. Once again, although the First Amendment rights 
to freedom of speech and association may favor the racially restrictive 
group, these guarantees likely will be overridden by the state’s com- 
pelling interest in eradicating discrimination pursuant to Roberts and 
Rotary. 

In determining whether to recognize a racially restrictive organiza- 
tion, the university must ascertain the methods used by the club to 
accomplish its objectives. Notwithstanding its First Amendment rights 
to freedom of speech and association, if the group threatens the mission 
or the learning environment of the university, the university may bar 
its existence from the campus. However, before barring an organization 
based on its potential for disruption, the college or university should 
be sure that it bases its decision on well-founded assumptions regarding 
the organization, and not on ‘‘undifferentiated fear or apprehension of 
disturbance... .’"!76 

The college or university also should evaluate carefully the purposes 
and objectives of the racially restrictive group. If the group professes 
as its purpose the eradication of the effects of past discrimination, the 
university must determine whether specific instances of past discrimi- 
nation against group members actually exists.'?” If no such evidence of 
discrimination exists, the college or university is not obliged to rec- 
ognize the organization. 

However, if the university finds group members have been discrim- 
inated against in the past,’?* it then must ascertain whether the for- 
mation of a racially restrictive organization is a narrowly tailored 
remedy for that discrimination. This may present a difficult task for a 
college or university since often it cannot know what a court would 
decide in such a situation. Since a court will subject racial classifica- 
tions to the highest level of constitutional scrutiny, the institution 
should evaluate cautiously any other possible options for dealing with 
past discrimination. The college or university also should be sure that 
it exhausts those options before recognizing, sanctioning, or even al- 
lowing a racially restrictive organization to exist on campus. 

If a university wishes to support racially restrictive groups, it still 
must take great care to follow the steps outlined above. Although the 
institution itself may not dispute an organization’s claims to freedom 
of speech or association, it nonetheless is subject to the constitutional 
and statutory claims of opponents of racially discriminatory clubs if it 
is a state-supported institution or if it or any of its students receive 
federal funds. '?9 
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CONCLUSION 


Hopefully, someday different groups of people will learn to accept 
each other not only for their similarities, but also for their differences. 
In order for people to accept differences among each other, they must 
be educated as to the nature of and reasons for those dissimilarities. If 
fully incorporated into student life, groups based on race that do not 
restrict their membership can help foster tolerance and understanding 
through participation in campus-wide panels, symposia, celebrations, 
etc. These organizations can provide a valuable vehicle within the 
university for communicating to others the histories and backgrounds 
of various races. 

In addition to providing the entire university community with such 
benefits, non-restrictive racial organizations also provide group mem- 
bers with valuable benefits by encouraging group members to teach 
each other more about their individual backgrounds and histories. This 
learning process could take place either in an educational setting or in 
a social forum. Either way, racially defined organizations could provide 
their members with the opportunities to associate with people from 
similar backgrounds and value systems. The members of these organi- 
zations thus could find comfort and support in an organization that 
communicates with them in a way to which they can relate and that 
they understand. 

Although many people may view racially restrictive organizations, 
in contrast, as sponsoring ‘‘racist’’ interests, and thus fight against 
their official recognition by institutions of higher learning, they are 
likely to be more willing to accept a minority group’s interest in forming 
a racially restrictive organization for educational and support purposes 
than an all white student group formed for seemingly the same objec- 
tives. Perhaps the apparent double-standard can be attributed to the 
historical position of supremacy held by whites in our society; some 
people may not feel that the white students have the same educational 
and support needs as minority students, since minority students’ an- 
cestors have been confronted with discrimination and oppression for 
centuries. As a result, people may assume automatically that a white 
student union is a racist organization attempting to maintain a position 
of power and control in the university setting. Therefore, a racially 
restrictive organization, while not the optimal choice, may still be 
accepted as providing its members with some valuable benefits. 

In drafting rules and regulations with respect to college organizations, 
colleges and universities should evaluate the reasons racially restrictive 





cautioned that university regents may not compel an individual to contribute to ‘‘political 
or ideological’’ causes. Any such forced contribution, the court held, would constitute 
an impermissible violation upon the individual’s First Amendment right to freedom of 
speech. Thus, if these racially restrictive groups are considered ‘‘political or ideological’ 
rather than ‘‘educational,’’ they might not be allowed to receive funds from mandatory 
student activity fees. 
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organizations offer to justify their formation, as well as the organiza- 
tions’ strategies for accomplishing their objectives. The institution also 
should carefully consider whether these objectives could be accom- 
plished in a way other than by allowing racially restrictive organizations 
to exist. The institution finally should contemplate the ideals of our 
nation in striving for equality over the last several hundred years and 
remain mindful of the attempted eradication of discrimination in all 


areas, including, but not limited to, discrimination in the educational 
institution. 
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